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71t Session (2019)

3455 Meeting, 1 May 2019

Available at:
https://legal.un.org/docs/?path=../ilc/documentation/english/summary records/a cn4 sr3455.pdf&lang=EF

A/CN .4/SR 3455

Provisional

For participants only
3 June 2019

Original: English

International Law Commission
Seventy-first session (first part)

Provisional summary record of the 3455th meeting
Held at the Palais des Nations, Geneva, on Wednesday, 1 May 2019, at 10 a.m.

Crimes against humanity
(continued)

(p- 10) Mr. Nolte said that the Special Rapporteur’s fourth report was impressive, not only
because of its — justified — length but also because of the Special Rapporteur’s meticulous
description and fair and consistent assessment of the many comments and observations made
by States, international organizations, non-governmental organizations and individuals. The
report demonstrated that the draft articles and the recommended changes thereto were a solid
basis for a possible multilateral convention establishing common standards and inter-State
cooperation with respect to the prevention and prosecution of crimes against humanity.

The draft articles adopted by the Commission on first reading in 2017 had generated much
interest among States, international organizations and others. The overwhelming majority of
the comments received by the Commission had been positive and, very importantly, most
proposals for change had been constructive and concerned specific points.

The fact that there was a separate initiative to draft a mutual legal assistance convention on
crimes against humanity, genocide and war crimes was noteworthy and important, but it
would be for States to determine the relationship between that initiative and the outcome of
the Commission’s work. In any case, he agreed with Ms. Lehto that the Commission’s draft
articles were standard-setting.

Before making specific comments, he wished to respond to the methodological criticism ex-
pressed by Mr. Rajput, who had said that it was not clear why the draft articles borrowed lan-
guage from certain treaties, in particular the United Nations Convention against Corruption,
but not others, and whose preference was for the Commission to use more language from the
Rome Statute of the International Criminal Court. His own explanation for the Commission’s
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choices on first reading was that the aim of the project was not to set up a fully fledged insti-
tution like the International Criminal Court but to facilitate international cooperation by
providing for a degree of harmonization and for procedures for cooperation. Consequently,
treaties on transnational criminal cooperation often provided a fitting model, and it was not
necessary to spell out many of the rules and guarantees contained in the Rome Statute.

Turning to the title of the project, he said that he agreed with Sir Michael Wood’s proposal to
place a title above the draft preamble referring to the prevention and punishment of crimes
against humanity, which would, in his view, address the concern voiced by Mr. Tladi in that
respect.

Regarding the draft preamble, he understood that some States and previous speakers were
concerned about the possible implications of the reference to jus cogens in the third preambu-
lar paragraph, and the assertion, in the fourth preambular paragraph, that crimes against hu-
manity “must be prevented in conformity with international law”. He was open-minded in
respect of both concerns. If the reference to jus cogens was retained, it should be explained in
the commentary that the jus cogens character of the prohibition of crimes against humanity
had certain undisputed effects, whereas other possible effects were less certain. He would not
be opposed to adding a paragraph on the prohibition of the use of force and the principle of
non-intervention, as proposed by the United States of America, Mr. Park and Mr. Rajput. Al-
ternatively, it should be emphasized more strongly in the commentary that the reference to
“conformity with international law” concerned primarily the prohibition of the use of force
and the principle of non-intervention.

He agreed with the Special Rapporteur that draft article 2 had an important expository func-
tion, like article I of the Convention on the Prevention and Punishment of the Crime of Geno-
cide, and that, therefore, “the meaning and explanation of the general obligation set forth in
draft article 2 is to be found not in draft article 2 itself ... but in the other more specific obli-
gations set forth in the draft articles”. That point could be further emphasized in the commen-
tary. The term “crimes under international law” was clearly explained in the commentary and
should be retained.

With regard to draft article 3, he agreed with the Special Rapporteur that “the very strong
support in favour of closely adhering to the definition of crimes against humanity that appears
in article 7 of the Rome Statute of the International Criminal Court warrants few, if any,
changes to that text”. Nevertheless, he also agreed with the Special Rapporteur’s carefully
reasoned proposal to delete the final part of paragraph 1 (4), which read “or in connection
with the crime of genocide or war crimes”. The equivalent provision in article 7 (1) (h) of the
Rome Statute established a form of jurisdiction that was specific to the International Criminal
Court, and there was no such clause in the definitions of crimes against humanity laid down in
the national laws of States or in the statutes of contemporary international criminal tribunals.

However, the deletion of the entire second half of subparagraph (/#) would, in his view, go too
far in broadening the definition of crimes against humanity. It was of fundamental importance
that the definition remained grounded in universal consensus, particularly if the reference to
jus cogens in the preamble was retained. He therefore continued to agree with the Special
Rapporteur that the clause “in connection with any act referred to in this paragraph” should
remain. Even though no such connection was established in the constituent instruments of
some international criminal tribunals, such tribunals did not typically require persecution to be
of “equal gravity” to other acts that could constitute crimes against humanity. Claus Kref3 and
Sévane Garibian had argued persuasively that the deeper reason for the importance of certain
limits in the definition and interpretation of crimes against humanity was expressed in the
opening words of the elements of crimes against humanity as defined in article 7 of the Rome
Statute:
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Since article 7 pertains to international criminal law, its provisions, consistent with article 22,
must be strictly construed, taking into account that crimes against humanity as defined in arti-
cle 7 are among the most serious crimes of concern to the international community as a whole

. and require conduct which is impermissible under generally applicable international law,
as recognized by the principal legal systems of the world.

It should thus be highlighted, in the commentary to draft article 3 (1) (%), that persecution
must be of “equal gravity”. In that connection, the United States of America appeared to be
justified in warning against “an overly broad definition of [crimes against humanity] in which
ordinary criminal activity by gangs and other organized criminals would qualify as crimes
against humanity”.

He agreed that paragraph 3, which defined “gender”, and the words “as defined in paragraph
3” in paragraph 1 (h), should be deleted, given the developments that had occurred, and the
manner in which viewpoints had evolved, since the adoption of the Rome Statute. It should be
clarified, in the commentary, that the interpretation of the term “gender” must be in accord-
ance with international law, particularly international human rights law. The commentary
should also provide an overview of current understandings. Lastly, he agreed that the first
sentence of paragraph 4 should include a reference to customary international law.

Concerning draft article 4, he was not entirely convinced by the Special Rapporteur’s pro-
posal — made in response to a request from certain States — to introduce a new paragraph 1
that would begin: “Each State undertakes not to engage in acts that constitute crimes against
humanity”. He wondered whether such an explicit undertaking of what was already an undis-
puted jus cogens obligation might weaken, or call into question, the firmly established nature
of that obligation. The term “undertake” would, after all, seem to suggest the establishment of
a new obligation. However, should the Commission wish to include such an undertaking, it
would be better to do so in draft article 2, entitled “general obligation”.

He was also not convinced that the inclusion of a reference to “education and training pro-
grammes” in paragraph 2 (a) would remedy the perceived lack of specificity of the draft arti-
cle. Given the diversity of situations that existed, the measures that might be necessary or de-
sirable to prevent crimes against humanity could be equally diverse, and thus an obligation to
take preventive measures could and should not be too specific. In any event, mentioning a
measure by way of example did not make the provision more specific. Rather, it pointed the
reader in a particular direction, in the current case towards softer measures. In his view, the
examples of “other preventive measures” in the commentary provided sufficient clarification.
He did, however, agree with the Special Rapporteur that the reference to “territory under a
State’s jurisdiction” and the obligation to cooperate with “others” “as appropriate” struck the
right balance.

In draft article 5, the phrase “territory under the jurisdiction of” should be deleted, as pro-
posed by the Special Rapporteur. Regarding draft article 6, he agreed with the Special Rap-
porteur’s recommendation to replace paragraph 3 on command/superior responsibility with a
text inspired by Protocol I additional to the Geneva Conventions of 1949, while bearing in
mind more recent formulations by the International Committee of the Red Cross.

It was clear, from paragraphs 145 to 147 and paragraph 151 of the report, that the relationship
between “irrelevance of official capacity”, on the one hand, and possible immunities, on the
other, was a sensitive issue for States. In his view, it was important for the Commission to
maintain the delicate balance that it had achieved with regard to possible immunities in the
commentary to draft article 6 (5). Should that balance be upset, the readiness of many States
to ratify a possible convention would be put at risk. Therefore, although it would be better, for
the purposes of clarity and transparency, to address the issue of immunities explicitly in one
way or another, he would leave draft article 6 and the commentary thereto as they stood.

-8 -
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He supported the proposal made by the Special Rapporteur in paragraph 161 of the report to
replace paragraph 3 with a text that built upon Protocol I additional to the Geneva Conven-
tions of 1949.

He agreed with the concern expressed by some States that the duty to notify in draft article 9
(3) should not be formulated too strictly, as other legitimate interests in the pursuit of justice
might thereby be prejudiced. The Special Rapporteur’s proposal to add the words “as appro-
priate” after “shall” took care of that concern.

The Special Rapporteur’s proposal to replace the text of draft article 10 with a formula that
was more closely aligned with the standard “Hague formula” was satisfactory. It should be
clarified, in the commentary, that the duty to prosecute could also be fulfilled through an in-
vestigation that concluded that allegations had already been investigated elsewhere and had
been found to be without basis.

With regard to draft article 11, while it might technically be correct to say that human rights
law was part and parcel of international law, and that it was therefore unnecessary to mention
human rights law explicitly, in a provision that concerned the “fair treatment” of persons, it
was, in his view, appropriate to include such a reference. Like Mr. Hassouna, Mr. Rajput and
Mr. Tladi, he proposed that, instead of deleting the reference to “human rights law”, the
Commission should include an additional reference to “international humanitarian law”, and
thereby mention both areas of law, as it did in draft article 5 (2).

Concerning draft article 12, he agreed with the reasons given by the Special Rapporteur in
paragraph 223 of his report for not attempting to define, in the draft articles, the concept of
“victim”. The Special Rapporteur touched upon an important point in paragraph 230 of his
report, in his reaction to the wish of Australia “to clarify that a State would not be under an
obligation to provide compensation for victims of crimes against humanity perpetrated by a
foreign government outside of the said State’s territory or jurisdiction”. He supported the
Special Rapporteur’s proposal to clarify that the right to obtain reparation was linked to
crimes against humanity “committed through acts attributable to the State under international
law or committed in any territory under its jurisdiction”.

He agreed, in principle, with the Special Rapporteur’s proposal, in paragraph 256 of his re-
port, to reformulate draft article 13 (1) to include the sentence “a requested State shall give
due consideration to the request of the State in whose territory the alleged offence has oc-
curred”. He would, however, replace the term “in whose territory” with “the territory under
whose jurisdiction”, which would keep the terminology consistent with the first sentence of
draft article 13 (1) and a number of other provisions of the draft articles.

As to draft article 14, he agreed with the Special Rapporteur’s proposal, which had been sup-
ported by Mr. Park, to delete the phrase “except that the provisions of this draft article shall
apply to the extent that they provide for greater mutual legal assistance”. The deletion would
reduce the complexity of paragraph 7 and adapt it to more widely used models in other trea-
ties. Although he supported the aim of improving standards of mutual legal assistance, the
paragraph as it stood would lead to legal uncertainty, since, as stated by Germany, “it is prac-
tically significant that specific bilateral or (regional) multilateral agreements, where they ex-
ist, take priority in co-operation on crimes against humanity”.

Concerning possible additional articles, he supported the proposal, in paragraph 299 of the
report, to include a new draft article 13 bis entitled “Transfer of sentenced persons”. Such
transfers could contribute to the fair treatment and effective rehabilitation of sentenced per-
sons. To address the concerns of Mr. Tladi and Sir Michael Wood, it should be confirmed, in
the commentary, that draft article 13 bis was fully discretionary.
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Although he was attracted to the proposal by France to include a provision on the relationship
between the draft articles and the obligations of States in respect of international criminal tri-
bunals, he ultimately agreed with the reasons given by the Special Rapporteur for not doing
so. There was no real need for such a provision, and its inclusion could create difficulties and
undesired side effects.

Regarding a possible provision on amnesties, the Commission had, on first reading, succeeded
in finding a delicate balance in the commentary to draft article 10. In the interests of wide
acceptance, by States, of a possible convention, it was not advisable to introduce a draft arti-
cle providing for a blanket prohibition on amnesties. A more nuanced solution would current-
ly be very difficult to achieve.

As stated by the Special Rapporteur, there were good reasons for not having additional arti-
cles on an institutionalized mechanism, the application of the draft articles to all parts of the
territory of a State or the possibility of reservations. He looked forward to discussing, with
other members of the Commission, the final form that the draft articles should take.

In conclusion, he wished to thank the Special Rapporteur again for his outstanding work in
persuasively assessing an extraordinary number of comments from States, international organ-
izations and others, and for sensitively indicating a reasonable path forward. The foundations
for the successful completion of what was an important project had been laid. He recom-
mended sending all the draft articles to the Drafting Committee.

-10 -
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3461t Meeting, 10 May 2019

Available at:
https://legal.un.org/docs/?path=../ilc/documentation/english/summary records/a cn4 sr3461.pdf&lang=EF

A/CN.4/SR 3461

Provisional

For participants only
11 June 2019
Original: English

International Law Commission
Seventy-first session (first part)

Provisional summary record of the 3461st meeting
Held at the Palais des Nations, Geneva, on Friday, 10 May 2019, at 10 a.m.

Peremptory norms of general international law (jus cogens)
(continued)

(p- 3) Mr. Nolte said that he wished to thank the Special Rapporteur for his rich and reada-
ble report. He much appreciated the fact that the Special Rapporteur had set out his sources
and reasoning transparently, and had fairly indicated possible alternatives.

The report first addressed the question of regional jus cogens. The Special Rapporteur pro-
posed that no draft conclusion on that matter should be adopted, and that it should be ex-
plained in the commentary that “international law does not recognize the notion of regional
jus cogens”. He agreed with the Special Rapporteur that the Commission should not adopt a
draft conclusion on regional jus cogens, but he did not believe that a definite negative state-
ment in the commentary about its possible existence would be justified. In his view, the
Commission should leave the question open and not address it at all, as had been suggested
by, among others, Sir Michael Wood, Mr. Park and Mr. Hmoud. He would now set out the
reasons on which that view was based.

He agreed with the Special Rapporteur that peremptory norms of general international law
(jus cogens) often originated from certain regions, in particular from regional treaty law, and
that regional bodies had sometimes played a crucial role in identifying existing universal jus
cogens. But that observation did not, in his view, carry any negative implication regarding the
possible existence of regional jus cogens; quite the contrary, in fact. It thus could not justify
the Commission’s dismissing the existence of regional jus cogens definitively, even if only in
a commentary.

The Special Rapporteur put forward a number of arguments in his fourth report, which, ac-
cording to that report, militated against the possibility of regional jus cogens. The Special
Rapporteur relied, inter alia, on the text of article 53 of the 1969 Vienna Convention on the
Law of Treaties, the previous work of the Commission, a lack of State practice and a lack of
support in the Sixth Committee, as well as on considerations of legal certainty and practicali-
ty, in particular with regard to non-regional parties. He would address each of those argu-
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ments in turn and then elaborate on why he considered it unwise for the Commission to make
a statement in the commentary definitively excluding the existence of regional jus cogens.

Article 53 of the 1969 Vienna Convention provided that “a peremptory norm of general inter-
national law is a norm accepted and recognized by the international community of States as a
whole”. That definition referred only to norms of general international law and its wording
thus did not exclude the possibility of regional jus cogens. In echoing concerns formulated by
some States and scholars, the Special Rapporteur seemed to be convinced that the words “ac-
cepted and recognized by the international community of States as a whole” argued against
the possibility of regional jus cogens. Yet, the travaux préparatoires showed that the words
“as a whole” had not been inserted to exclude regional jus cogens. According to the report of
the Chairman of the Drafting Committee, those words had been inserted only to ensure that
recognition and acceptance by all States was not necessary. Indeed, the term “general interna-
tional law” simply indicated that, at the time of the adoption of the Vienna Convention, re-
gional jus cogens was considered to be outside the scope of article 53. Its possible existence
was not rejected; it was simply not further examined, and thus excluded from the scope of
article 53.

He did not share the Special Rapporteur’s observations, in paragraphs 26 and 37 of the report,
that there was no State practice indicating the possible existence of regional jus cogens. The
practice of Latin American States with regard to the prohibition of enforced disappearance
and to the prohibition of arbitrary discrimination, mentioned by the Special Rapporteur in
paragraphs 126 and 127, deserved closer attention in that regard. The Inter-American Com-
mission on Human Rights, in James Terry Roach and Jay Pinkerton v. the United States, had
explicitly referred to the acceptance and recognition of the prohibition of the execution of
children by the member States of the Organization of American States. That conclusion was
not altered by the fact that the Inter-American Commission had later found that that prohibi-
tion had a universal jus cogens character.

Practice in Europe suggested that the core of the right of access to a court might be an exam-
ple of regional jus cogens. European courts had described such access as a “foundation” of the
“European public order”. They had occasionally attributed effects to that guarantee which
were comparable to the legal effect attributed to peremptory norms of general international
law, such as the invalidity of reservations to the jurisdiction of the European Court of Human
Rights. While he would not go so far as to say that the courts’ reasoning in the cases in ques-
tion was correct, their judgments could not simply be dismissed.

While it was true that a number of States had expressed reservations about regional jus cogens
in the Sixth Committee, there had been others, notably Spain, Belarus and the Netherlands,
that had adopted a positive attitude in that regard. The question had not, however, been fully
debated owing in part to the paucity of Commission work on the subject which could have
provided a basis for discussion.

It was thus not simply a few authors who supported the position that the definition of peremp-
tory norms of international law in article 53 was not exhaustive, or the possibility of regional
jus cogens; there was also support in regional practice and in statements by States.

Considerations of legal certainty and predictability should not prevent the possible recognition
of regional jus cogens. The latter could apply only among the members of a regional legal
system (inter partes) and could not be invoked against non-members. He agreed with Ms.
Lehto that the term “regional” could simply be defined according to the basis of the regional
Jjus cogens norm concerned: if that basis was a regional treaty, the States who were parties to
it were bound by that norm. If the basis was regional custom, the region encompassed all
States which were bound by the customary rule or particular custom concerned. In accordance
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with the Commission’s conclusions on identification of customary international law, no
member of the region could be bound without its consent by a norm of regional jus cogens.

Lastly, and perhaps most importantly, regional jus cogens must not contradict or undermine
universal jus cogens. If the Commission were to say anything regarding the subject, it should
be that universal jus cogens took precedence over any possible regional jus cogens and that
the peremptory rules of general international law would deprive any regional international
law, including regional jus cogens, of its validity and legal effects.

For all those reasons, he was of the view that the report did not provide a sufficient basis for
the Commission categorically to reject, in the commentaries, the possibility of regional jus
cogens norms. The question should be left open. The Commission should simply explain, in
the commentaries, that the draft conclusions did not deal with that matter, since it was outside
the scope of the topic.

The second question submitted to the Commission by the Special Rapporteur was whether the
draft conclusions should include an illustrative list of norms of jus cogens. In a change from
the preference he had expressed in his first report, the Special Rapporteur was now in favour
of the inclusion of such a list and proposed a draft conclusion to that effect. He himself had
previously expressed a preference for not having an illustrative list, even in the commentaries;
after reading the fourth report and listening to the debate, his view remained unchanged in
that regard.

Before explaining why he was of the view that the Commission should not adopt an illustra-
tive list of norms of jus cogens, he wished to make clear that it was not because he disagreed
with the Special Rapporteur about the fact that the norms referred to in draft conclusion 24
were, in substance, jus cogens norms. He thought, however, that the difficulties involved in
formulating and explaining those norms, in the context of the current project and at the cur-
rent stage, were such that they should deter the Commission from seeking to adopt such a list,
either as part of a conclusion or in the commentaries.

Of the many reasons why the Commission should not adopt a conclusion such as proposed
draft conclusion 24, he wished to focus on two of particular importance.

The first reason concerned the character of the topic. As the Special Rapporteur had himself
repeatedly emphasized, the topic was fundamentally concerned with methodology. That was
why the outcome of the Commission’s work would consist mainly of conclusions that de-
scribed how jus cogens norms were to be identified and what their effects were. In other
words, the topic was about secondary rules. The Commission had never claimed or suggested
that the purpose of the topic was to identify the content of specific primary rules of jus co-
gens, a matter which deserved to be dealt with in a separate project.

Indeed, the Special Rapporteur did not state that draft conclusion 24 would satisfy such an
ambitious claim. He merely proposed an “illustrative” list. Two questions that arose in that
regard were, first, what was meant by “illustrative” and, second, what exactly should be “il-
lustrated”. In his view, illustrations should illustrate the object concerned, namely the other
draft conclusions, not jus cogens as such. Accordingly, the word “illustrative” should mean
showing how the methodology set out in the draft conclusions should be, or had been, used.
However, neither the report nor the draft conclusion did that. The report did not shed any light
on how the existence of certain jus cogens norms could be explained by applying the method-
ology of the draft conclusions provisionally adopted by the Drafting Committee. It merely
acknowledged that the Commission had recognized those norms. Three examples would serve
to illustrate the point.

First, the Special Rapporteur explained the jus cogens character of “the basic rules of interna-
tional humanitarian law” by referring to decisions of the International Court of Justice, dis-
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senting opinions of individual judges, decisions of international criminal tribunals and three
domestic courts’ decisions. Although those rules were indeed jus cogens norms, mere refer-
ences to court judgments did not illustrate the methodology proposed in the draft conclusions,
in that they did not demonstrate that the norm had been accepted and recognized by the inter-
national community as a whole as a norm from which no derogation was permitted, as was
required by draft conclusion 4. Court decisions certainly constituted an element of acceptance
and recognition, but they could not form the sole basis thereof.

Second, the Special Rapporteur’s justification for including the prohibition of apartheid and
racial discrimination, and the right to self-determination, in draft conclusion 24 relied heavily
on United Nations General Assembly resolutions. However, the Commission, in its draft con-
clusion 12 on identification of customary international law, and States in the Sixth Committee
had taken a cautious approach to the weight of such resolutions. In the context of jus cogens it
would therefore have been helpful to know why and under what circumstances General As-
sembly resolutions could serve as a form of evidence of the acceptance and recognition re-
quirement in the sense of draft conclusion 8 (2) and hence be indicative for the identification
of the prohibition of apartheid as a jus cogens norm. He wondered if there was any difference
between, for example, the prohibition of apartheid and the right to water, on which the Gen-
eral Assembly had adopted resolution 70/169 of 17 December 2015, which affirmed that
“human rights to safe drinking water ... are essential for the full enjoyment of the right to life
and all human rights”.

Third, the report based the jus cogens character of the prohibition of aggression on indirect
references in two decisions of the International Court of Justice, on General Assembly resolu-
tion 3314 (XXIX), statements by some 20 States and four decisions of domestic courts. He
wondered whether those sources could be taken to reflect recognition and acceptance by the
international community as a whole of a specific, delineated norm and whether, in fact, the
answer to that question basically depended on the scope and content of the prohibition. Ms.
Lehto had pointed to the difficulties that arose in any attempt to answer those questions.

In the light of those and other possible examples, he was convinced that an illustrative list,
based on arguments such as those set out in the report, would generate more questions than
answers. In fact, he would even go one step further: such a list, and the explanation thereof,
would undermine the other conclusions and thus the methodological standards which the
Commission was primarily trying to identify and establish. Indeed, the Special Rapporteur
explained the jus cogens articulated in draft conclusion 24 on the basis of diverging argumen-
tative patterns. He was therefore not convinced that the justification given in the report for
those norms adhered to the methodology as articulated in the provisionally adopted draft con-
clusions.

The second reason why he was not in favour of the Commission’s adopting draft conclusion
24 was more substantive. At the Commission’s 3459th meeting, Mr. Petri¢ had asked why the
Commission should not state the obvious, namely that the prohibition of genocide was a jus
cogens norm. His own answer to that question was that, if the Commission wished to state the
obvious, it had to decide and explain what the obvious was, something which, unfortunately,
was far from obvious, as was plain from the significantly different reasons given for the jus
cogens nature of the right to self-determination by Mr. Petri¢ and the Special Rapporteur.
Given the importance of jus cogens for international law, the Commission should not simply
“provide ‘something’”, as the Special Rapporteur put it in paragraph 54 of his report, by just
adding a few examples of those norms of jus cogens that the Commission itself had previous-
ly recognized.

Putting the substance of draft conclusion 24 in the commentaries, as had been proposed by
some members, would resemble a classic form of compromise to which the Commission often
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reverted. Such a middle-ground solution would be neither fit for purpose nor elegant. It would
constitute an anticlimax and be counterproductive. The mountain would have given birth to a
mouse.

In his view, it would not be a sign of weakness if the Commission restricted itself to the sec-
ondary rules regarding the identification of peremptory norms of general international law and
their consequences. It would, however, be a sign of weakness if it merely repeated the exam-
ples which it had previously recognized, whether in a draft conclusion, an annex or in the
commentaries. Perhaps the aim of such an approach was to show that the Commission was
not retreating. The Commission would not be retreating, however, if it simply did not address
the issue of the primary norms of jus cogens. It could, in the general introduction to the com-
mentary, make clear that it had not addressed that matter, and it would thereby avoid all the
possible negative implications connected with the adoption of a list.

Peremptory norms of general international law were the most important norms of internation-
al law. Their significance, force and status should not be called into question, least of all by
the Commission. It was precisely that concern for the importance of those norms which pre-
vented him from supporting draft conclusion 24 or its referral to the Drafting Committee. He
was also unpersuaded by proposals to put similar wording in the commentary.
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Protection of the environment in relation to armed conflicts
(continued)

(p- 11) Mr. Nolte said that the Special Rapporteur had produced a broad-minded and thor-
oughly researched report on protection of the environment in relation to armed conflicts and
that she had succeeded in describing the many complex challenges, both factual and legal,
which the topic entailed. He particularly appreciated the transparency with which the Special
Rapporteur made it clear that most of the draft principles proposed were aimed at progressive-
ly developing the law, not at codifying existing law. To his mind, that was a strength, not a
weakness. He therefore did not agree with Mr. Murphy that there was a lack of clarity as to
whether the principles in question were “legal principles, moral principles, non-binding guide-
lines or some combination thereof”. On the contrary, the Special Rapporteur made it clear
throughout the report, and not only through the choice of the word “should” or “shall”,
whether a particular principle was meant to progressively develop the law or to restate exist-
ing international law.

In any case, the question of whether the work under a given topic generally pursued the goal
of progressive development or codification was the wrong question for most topics. The work
itself was not an exercise in one or the other; that distinction was relevant only to the individ-
ual provisions adopted by the Commission for each topic. It was not the designation of the
Commission’s output as draft articles, conclusions, principles or guidelines that determined
whether a particular provision was a restatement of the law, and thus a form of codification,
or whether it was more policy-oriented, and thus a form of progressive development.

The Special Rapporteur’s approach was not, pace Mr. Murphy, a “jumble of both law and
policy” that left States “to guess which was which”. Rather, it was an approach that enabled
the Commission to more freely discuss the policy choices she proposed. The Special Rappor-
teur had provided the Commission with much material from which such policy choices could
be drawn. It thus did not matter that a significant number of the materials and sources quoted
in the report were not authoritative statements of the law, but duly considered positions ar-
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rived at by respected bodies that had reflected on the spirit of the law, even though that spirit
had not yet been translated into firm legal rules.

He agreed with the Special Rapporteur that the proposed principles’ focus on private corpora-
tions rather than armed groups was appropriate, or at least not inappropriate, as the aim was to
concentrate on what States could reasonably do when devising regulations to protect the envi-
ronment in the event of an armed conflict. He also agreed that the international responsibility
of organized armed groups, while not a legally uncharted area, was a fragmented topic on
which few solid conclusions could be drawn. He would add that the rules regarding the re-
sponsibility of such groups should be identified and developed in a different framework, not
in the context of the draft principles under discussion. From that perspective, the formulation
of recommendations regarding private corporations did not appear to be an effort, as Mr.
Murphy had suggested, to stigmatize them as the “lone villains” while overlooking “insurgen-
cies, militias, criminal organizations and individual criminals”. Perhaps, as had been suggest-
ed, some principles could be added to restate the rules on the conduct of, and responsibility
for, armed conflict.

The problem with regard to extraterritorial jurisdiction seemed to be that certain host States
were unable to protect their people and their environment from the effects of armed conflict.
In such cases, it made sense for other States to assist such temporarily disabled States by ex-
ercising a degree of control over the legal persons under their own jurisdiction. But such be-
nevolent protection could turn into paternalistic interference when a host State made certain
legitimate policy choices, including the exercise of its right to freely dispose of its natural
resources. The Special Rapporteur had recognized that problem in her introductory statement,
in which she had noted that a host State might not be in a position to effectively enforce its
legislation and that, in such situations, the home State of a multinational enterprise had a par-
ticularly important role to play in providing an effective remedy for alleged wrongdoing. She
had also pointed to a very interesting recent judgment of the Supreme Court of the United
Kingdom, in Vedanta Resources PLC and another (Appellants) v. Lungowe and others (Re-
spondents), in which the Court had decided that the case should proceed through the English
courts even though there was no question about the competence, independence and integrity
of the Zambian courts or the ability of the Zambian State to enforce their judgments. The
Court’s judgment might well serve as an illustration of the ambiguous role that third States
and their courts could play in certain situations. Such States also had a responsibility to ensure
that their courts took the legislative choices and judicial systems of other States seriously.

He therefore suggested that if the Commission adopted draft principles recommending the
exercise of extraterritorial jurisdiction, it should reaffirm the policy space available for the
regulation of a multitude of situations, while also recommending that the exercise of extrater-
ritorial jurisdiction should be limited so as not to interfere with the legitimate policy choices
of other States. Perhaps one way to achieve that aim would be to state that such jurisdiction
could be exercised only if it served to ensure respect for generally recognized human rights
and the rights of other States.

As for the draft principles themselves, he supported proposed draft principle 13 fer, on pil-
lage. He also supported the general direction of proposed draft principle 6 bis, on corporate
due diligence, although he wondered whether it should be formulated in less absolute terms,
perhaps with the inclusion of a reminder of both the legislative choices open to States and the
responsibility that States bore when pursuing the stated goal. A qualification such as “as ap-
propriate” might be advisable, since it could also serve as a reminder that States should exer-
cise their legislative powers with due regard for the legislative power of other States. The sec-
ond sentence of proposed draft principle 6 bis seemed to go well beyond an obligation of due
diligence. Like Mr. Nguyen and others, he found that the requirement of “ensuring that natu-
ral resources are purchased and obtained in an equitable and environmentally sustainable
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manner” would be very difficult to satisfy. The idea should either be rephrased or be moved to
the commentary.

He supported proposed draft principle 14 bis, on human displacement. However, like Mr.
Murphy, he would like to see the word order changed so as to clarify that the protection of the
environment did not generally take precedence over the provision of relief for displaced per-
sons.

He also supported the general direction of proposed draft principle 13 quinquies on corporate
responsibility and, unlike Mr. Murphy, did not think that its aim was to establish corpora-
tions’ responsibility under international law. He did not fault the Special Rapporteur for citing
the Alien Tort Statute and the ensuing litigation as a possible source of the notion of extrater-
ritorial responsibility for human rights violations. The fact that the United States Supreme
Court had interpreted the Statute narrowly should not prevent the Commission from finding
the underlying idea commendable. The case of Kiobel v. Royal Dutch Petroleum Co. had,
however, shown that such legislation must be formulated very carefully in order to avoid fric-
tion between States. That was one reason why, in the first sentence of paragraph 1, the word
“ensure” might be seen as asking too much of States unless that demand was qualified by the
phrase “as appropriate”. The second sentence of paragraph 2 was couched in mandatory lan-
guage, unlike the rest of the draft principle, and should therefore be reworded to indicate that
that sentence was a general policy recommendation.

Proposed draft principle 13 quater dealt appropriately with responsibility and liability of
States. The “without prejudice” clause in paragraph 1 showed that the purpose of the draft
principle was not to establish new grounds for responsibility and liability, or to take a position
on contentious issues in that regard. The Special Rapporteur should not attempt to go beyond
the Commission’s earlier work on those matters; there was thus no need to define those two
terms in the context of the current topic, since a reference to that earlier work was sufficient.
The recommendation in paragraph 2 that States should take appropriate measures to ensure
that damage did not go unrepaired was a good one. His reply to the point raised by Mr. Mur-
phy in that context was that it would not be asking too much to invite every State to contrib-
ute, as it saw fit, to a fund for repairing the common good that was the environment, when the
latter had been damaged by unidentified sources.

Paragraph 3 should not be couched in mandatory language and should be placed in the com-
mentary.

Although he generally supported proposed draft principle 13 bis, the current wording might
well create the impression that it set forth an unquestionable obligation under customary in-
ternational law. For that reason, he would welcome the inclusion of the phrase “in accordance
with its international obligations”, as proposed by the Special Rapporteur in her introductory
statement.

Although the adoption of proposed draft principle 8 bis containing a variation of the Martens
clause would be a move in the right direction, it would be going a step too far in one respect.
He agreed with the Special Rapporteur that the draft principles should contain a general prin-
ciple confirming the existence of rules on the protection of the environment in times of armed
conflict that transcended express treaty rules. The fact that military manuals did not yet reflect
the ICRC proposal on that subject should not deter the Commission from formulating such a
general residual principle. The Martens clause, as a well-established expression of that princi-
ple, was an excellent starting point for a legal approach that was not necessarily confined to
the law of armed conflict; there was nothing unreasonable about referring to “established cus-
tom” and “the dictates of public conscience” as legally relevant sources for the protection of
common concerns of humanity, such as the environment. He was therefore in favour of the
proposal to include such a clause, but disagreed with the idea that the environment, as such,
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remained under the protection of “the principles of humanity”, given that the environment
could not be equated with human beings. The principles of humanity specifically served hu-
man beings, not animals, plants or the environment. The fact that the environment was of fun-
damental importance to human beings did not constitute grounds for treating the environment
as if it were human.

The potential implications of the idea that the environment was protected by the principles of
humanity were highly problematic. What would it mean for the concept of human dignity?
How could a balance be achieved between the dignity of human beings and the “dignity” of
the environment? If that route was taken, the quintessence of the principles of humanity, in
other words the central position of the human person within the environment, might be for-
feited, even if the concept of the environment was regarded as including the interests of future
generations and even if the environment was recognized as possessing intrinsic value. He
therefore shared the opinion of those who thought that the Commission should not employ
wording that might detract from the centrality of the protection of persons in times of armed
conflict.

When the Commission had adopted a version of the Martens clause for the protection of the
environment in the commentaries to its draft articles on the law of the non-navigational uses
of international watercourses and to its draft articles on the law of transboundary aquifers, it
had not included a reference to the principles of humanity. It had, however, explained that
special attention was to be paid to the requirement that regard should be given to vital human
needs. The Commission should retain that approach, since none of the major developments in
international environmental law since the adoption of those two sets of commentaries war-
ranted a fundamental departure that consisted of stating that the environment itself should be
protected by the principles of humanity.

He was unpersuaded by the fact that the ICRC guidelines for military manuals and instruc-
tions on the protection of the environment in times of armed conflict provided otherwise. He
suspected that ICRC, as the guardian of the treaties on international humanitarian law, did not
wish to tinker with time-honoured formulations and had thus decided to leave the reference to
the principles of humanity in the new text. However, that did not mean that the Commission
should simply incorporate wording that [CRC might have used without fully considering its
possible implications.

Whether the Commission should define the word “environment” and whether it should em-
ploy only that term were two different questions. One possibility would be to refer to both the
“environment” and the “natural environment” in the same document without defining either
term, especially as “natural environment” was an established term in some legal contexts and
the Commission should not give the impression that it was trying to change an accepted
meaning. The use of both terms would not make the draft principles inconsistent, since con-
cepts were defined in order to give them a particular meaning for certain purposes, and that
meaning could vary depending on the legal rules in question. In the broader philosophical
sense, the term “environment” might well be open-ended and virtually all-encompassing, and
thus might leave too much room for interpretation. However, he still took the view that the
Commission should not define the term “environment” but should indicate in the commentary
that its meaning might vary depending on the context, and in particular on the object and pur-
pose of the principles in which it was used.

He was in favour of referring all the proposed draft principles to the Drafting Committee.
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Succession of States in respect of State responsibility
(continued)

(p- 5) Mr. Nolte, thanking the Special Rapporteur for his rich and thoughtful third report,
said that he welcomed the Special Rapporteur’s intention to revert to the Commission’s usual
method of preparing and adopting commentaries as soon as possible after the adoption of
draft provisions, to ensure that States could follow and influence the Commission’s work.

With regard to the general approach taken in the report, he welcomed the Special Rappor-
teur’s responsiveness to the methodological concerns raised in previous debates, particularly
the Special Rapporteur’s reaffirmation, in paragraph 19, that relevant State practice was di-
verse, context-specific and sensitive. However, like other members of the Commission, he
believed that a substantial part of the State practice cited in the report did not support the Spe-
cial Rapporteur’s interpretations. For the most part, he agreed with other members’ assess-
ments of the cases cited by the Special Rapporteur. Most of those cases did not evidence an
opinio juris in favour of a general rule relating to State succession, but instead constituted
context-specific arrangements.

In paragraph 56 of the report, for example, the Special Rapporteur discussed the return by the
Soviet Union to the German Democratic Republic of works of art and cultural property that
had been “transferred by the Red Army in 1945 from Germany to the Soviet Union”. The case
was described in the report as an example of “reparation (in the form of restitution) in connec-
tion with the end of the Second World War” during the existence of “the German Democratic
Republic, a new State, created by secession from Germany”. Like other members of the
Commission, he did not consider that to be an accurate description of the case. First, the Sovi-
et Union had not regarded the return of the objects in question as an act of reparation in re-
sponse to an internationally wrongful act because it had not regarded their transfer in 1945 as
having been illegal. The German Democratic Republic had also not regarded the return of the
objects as a form of reparation for an internationally wrongful act. Second, in the 1950s and
1960s, a large majority of States had not recognized the German Democratic Republic as a
new State that had come into existence by an act of secession from Germany. For the purpos-
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es of the topic, it was not necessary to determine whether the transfer of works of art and cul-
tural property by the Red Army in 1945 had indeed been an internationally wrongful act, as
Mr. Nguyen had said, or whether the German Democratic Republic had indeed been a new
State in the 1950s and 1960s. The point that he wished to stress was that the States concerned
had not regarded the matter as one that involved succession of States in respect of State re-
sponsibility. He therefore doubted that the case could be said to constitute a meaningful prec-
edent in the context of the topic.

The Special Rapporteur also referred, in paragraph 131 of the report, to the 1952 Agreement
between the State of Israel and the Federal Republic of Germany, whereby the Federal Repub-
lic of Germany had agreed, in the terms of the preamble, to “make good the material damage”
which had resulted from the “unspeakable criminal acts” perpetrated against the Jewish peo-
ple. According to the Special Rapporteur, some authors took the view that the Agreement
confirmed the argument that the right to claim reparation for indirect damage suffered by a
State could be subject to succession. However, he wondered whether the Special Rapporteur’s
description of the Agreement was satisfactory for the purposes of the topic. After all, it was
not a case of “succession of States” in the sense of draft article 2 (a), as provisionally adopted
by the Drafting Committee, which defined that term as the replacement of one State by anoth-
er in the responsibility for the international relations of territory. In addition, the nationality of
the victims had played no role in the Agreement. The preamble to the Agreement explained
that the State of Israel had “assumed the heavy burden of resettling so great a number of up-
rooted and destitute Jewish refugees from Germany and from territories formerly under Ger-
man rule” and had on that basis “advanced a claim against the Federal Republic of Germany
for global recompense” for the costs of the integration of those refugees. The Agreement thus
represented a very important, but also very specific form of global compensation in a special
case that could not easily, in his view, be seen as supporting a general principle relating to
succession of States.

In paragraph 132 of the report, the Special Rapporteur noted that “the Federal Republic of
Germany adopted in 2000 the Law on the Creation of a Foundation ‘Remembrance, Respon-
sibility and Future’ and signed a joint statement with Belarus, the Czech Republic, Israel, Po-
land, the Russian Federation, Ukraine, the United States of America, the Foundation Initiative
of German Enterprises and the Claims Conference, which is a Jewish organization”. That law
and the joint statement were the basis for the payment by the Federal Republic of Germany
and by German companies of approximately €5 billion, through a difficult mechanism of dis-
tribution, to victims of forced and slave labour imposed upon them by the Nazi regime. The
Special Rapporteur noted that, “in this statement, Germany ‘accepted that these States could
negotiate a reparation agreement on behalf of individuals which did not have their nationality
at the time the damage occurred’”.

That assessment of the Special Rapporteur gave rise to two comments. First, the sentence in
the report according to which Germany “accepted that these States could negotiate a repara-
tion agreement” was placed within quotation marks, which might give the impression that it
was a quotation from the joint statement. However, it was in fact a quotation from a book by
Patrick Dumberry and thus reflected that author’s interpretation of the joint statement. Sec-
ond, and more importantly, in the joint statement the participants acknowledged “the intention
of both the Government of the Federal Republic of Germany and German companies to ac-
cept moral and historical responsibility arising from the use of slave and forced labourers,
from property damage suffered as a consequence of racial persecution and from other injus-
tices of the National Socialist era and World War II”, and recognized “that the establishment
of the Foundation does not create a basis for claims against the Federal Republic of Germany
or its nationals”. The joint statement also provided that payments were to be made irrespective
of the nationality of the applicants.
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It was thus not clear that the signatories to the statement had conceived of the payment of
compensation for forced and slave labour during the National Socialist era as a matter of State
succession in respect of State responsibility. Rather, they seemed to have made a context-
specific special arrangement that transcended the confines of State succession and nationality.
It was true that the case had involved the participation by territorial successor States in a
claim for a form of compensation for their nationals. However, he doubted that it evidenced
an opinio juris that affected traditional general rules relating to the nationality of claims.

His intention in focusing on those three cases was not to downplay or revisit important issues
relating to the horrific and shameful National Socialist past of Germany, which had been ad-
dressed in various and mostly very complicated agreements. In his view, those three cases
confirmed the Special Rapporteur’s statement that relevant State practice was diverse, con-
text-specific and sensitive. The Commission should use such cases as examples only if their
significance for the solutions being proposed was clear.

With regard to the general propositions contained in the report, he wished to express his
agreement with the points made variously by Mr. Aurescu, Mr. Murphy and Mr. Reinisch and
to make a few additional comments.

First, the Special Rapporteur noted in paragraph 19 of the report that the inconclusiveness of
State practice did not allow the existence of the “clean slate” principle to be asserted as a legal
basis governing the relations between States in terms of the topic at hand. However, that very
inconclusiveness was a reason for the Commission to be particularly careful when proposing
draft articles. One way in which it could do so was to state clearly that it was engaged in an
exercise of progressive development. Indeed, in that same paragraph of the report, the Special
Rapporteur stated that the Commission’s approach clearly met the criteria for such an exer-
cise.

Second, the Special Rapporteur explained in paragraph 34 of the report that he was not assert-
ing any “automatic succession to rights and obligations arising from internationally wrongful
acts”, as would result from “an automatic operation of rules of international law”. Instead, the
Special Rapporteur was proposing that a successor State should have the possibility of raising,
with the wrongdoing State, the issue of reparation of injury caused to the predecessor State.
That distinction between a substantive legal claim of succession to rights or obligations and
the procedural possibility to “seek reparation” was indeed important.

Like Mr. Murphy, Ms. Oral and Mr. Reinisch, however, he wondered whether that distinction
was useful in the context of the topic, and he doubted that the Special Rapporteur had actually
upheld it. Although the Special Rapporteur wished to nuance the sharp line traditionally
drawn between an automatic rule of non-succession and an automatic rule of succession, ask-
ing whether a successor State had the possibility “to raise the issue of reparation of injury
caused to the predecessor State” did not do away with the original question of which State
actually had a right to reparation in a particular case. The fact that a successor State might
have the possibility to “raise the issue of reparation” did not mean that the predecessor State
no longer had that possibility. The question of which State took precedence with regard to a
substantive claim could be resolved only if the States concerned arrived at an agreement. But
was there a rule that determined, in the event that a court was competent to adjudicate the
matter, whether the successor State or the predecessor State was entitled to reparation from
the responsible State? There was a risk that that question would be overlooked as a result of
the shift of focus from a substantive rule of succession to the procedural possibility of seeking
reparation. In addition, the recognition that a successor State might have the possibility to
claim reparation did not establish that it was entitled to reparation in cases where the prede-
cessor State no longer existed.
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It was unclear what purpose was served by recognizing a procedural position of successor
States instead of identifying a general rule or specific rules of succession in respect of the
substance of the claims in question. If there was no connection between the procedural posi-
tion and the substance of the claim, different claimants would be able to seek reparation and
the difficulty of determining entitlement would remain. However, if there was a connection
between them, it should be clearly set out, particularly for the purpose of determining which
State among several was entitled to reparation. The Special Rapporteur referred at times to the
“possibility” of raising a claim and, at other times, as in paragraph 60, to States’ being “enti-
tled to reparation”. Mr. Murphy had rightly noted that the report’s use of the phrase “may
request reparation” was ambiguous and inconsistent. Instead of evading the question of who
was entitled to reparation in a case of State succession by recognizing only procedural “possi-
bilities to claim”, the Commission should, in his view, more openly make proposals aimed at
progressively developing the law on succession of States in respect of State responsibility, as
had been suggested by Mr. Aurescu.

Lastly, he sympathized with the general policy position that, in cases of State succession, the
rules of international law should, as far as possible, not be applied in such a way that “no
State would be entitled to seek redress against the State responsible” and that the internation-
ally wrongful act would remain unrepaired. However, in some situations, there were good
reasons why a successor State could not claim reparation from a State that was responsible for
an internationally wrongful act. As in other legal systems, formal conditions such as legal
personality and continuity might be relevant. The Commission should not ignore the purpose
of such conditions by framing them as “positivist” and claiming that they represented a “tradi-
tional” rather than a “modern” approach. In his view, relevant State practice was diverse, con-
text-specific and sensitive. That practice was thus more apt as a basis for formulating recom-
mendations that took best practices into account than for proving the existence of a new gen-
eral approach or generally applicable rules. The Commission should seek to make recommen-
dations of that kind with a view to progressively developing the law.

He supported the referral of all the proposed draft articles to the Drafting Committee, on the
understanding that it would have the freedom to modify them substantially, as had been the
case in the previous two years. He would then make more detailed comments on the various
draft articles proposed.
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Immunity of State officials from foreign criminal jurisdiction
(continued)

(p- 3) Mr. Nolte said that, although the Special Rapporteur’s well-structured seventh report
on immunity of State officials from foreign criminal jurisdiction (A/CN.4/729), read together
with the sixth report (A/CN.4/722), contained much valuable material and made some useful
proposals on a number of important points, it unfortunately failed to address one major issue,
namely procedural safeguards in relation to the subject matter of draft article 7, entitled
“Crimes under international law in respect of which immunity ratione materiae shall not ap-
ply”. For that reason, his statement would consist of two parts: the first part would address the
relationship of the sixth and seventh reports to draft article 7, and the second would comment
on those reports themselves.

The Sixth Committee’s debates during the seventy-second and seventy-third sessions of the
General Assembly had shown that it was important to address the relationship of the sixth and
seventh reports to draft article 7. The Special Rapporteur’s statement in paragraph 12 of the
seventh report that “the inclusion of the draft article and its content received broad support
from States, regardless of whether they considered said precept a proposal of lex lata or of lex
ferenda” was not the right point of departure for the Commission’s discussion of the pro-
posals contained in the seventh report.

In the debates in the Sixth Committee, about half of the States had expressed a positive view
of the draft article and half had expressed a negative view. A clear majority of States had op-
posed the suggestion that the draft article reflected /ex /ata. Many States had emphasized that
it was essential to distinguish between lex /ata and lex ferenda, had asked the Commission to
clarify whether the draft article reflected lex lata or lex ferenda and had urged the Commis-
sion to achieve a consensual outcome. At the seventy-third session, express support for the
draft article had been voiced by only 9 of the 14 States listed in footnote 45 of the seventh
report, and Azerbaijan, which was listed among those States, had in fact strongly criticized it.
Seven other States had explicitly rejected it, while a further seven delegations had expressed
reservations or had asked the Commission to reconsider it. Thus, in 2018, as in 2017, States in
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the Sixth Committee had been almost evenly divided in terms of their support or rejection of
draft article 7. The statement that the draft article had received “broad support” was therefore
difficult to accept.

The Special Rapporteur’s view that draft article 7 had been supported by States “regardless of
whether they considered said precept a proposal of lex lata or of lex ferenda” also needed to
be nuanced, since none of the States listed in footnote 46 had expressly indicated that they
considered that draft article to be lex lata, and four more States should be added to those listed
in footnote 52 which had rejected that position. The affirmation that “some States” did not
regard draft article 7 as /ex lata was therefore a strong understatement.

As for the assertion that “Some States recalled the trend in practice to exclude international
crimes from the application of immunity ratione materiae”, he could find only one State that
had expressed that opinion; in contrast, at the seventy-third session of the General Assembly,
five States had disputed the existence of any such trend. It was also worth noting that seven
States in addition to those listed in footnote 57 of the seventh report had urged the Commis-
sion to reach a consensual outcome.

In recalling the deliberations in the Sixth Committee, his intention was not to rekindle past
debates, but to draw attention to some major issues that needed to be addressed at the current
session in order to achieve a satisfactory and consensual outcome. He wished to emphasize,
rather, that those debates were still open and were inextricably connected with the current
debate, and that the Commission should see that as an opportunity to help resolve the issues
surrounding draft article 7.

A systematic shortcoming in the substance of the seventh report was the fact that none of the
draft articles proposed therein applied to situations covered by draft article 7. That draft article
provided that immunity did not apply in respect of certain crimes, whereas all the draft arti-
cles proposed in the seventh report presupposed that immunity might possibly apply. When
considering the issuance of an arrest warrant against a foreign State official suspected of hav-
ing committed a war crime, a domestic judge would not follow the procedural rules proposed
in the report. Rather, like most lawyers, he or she would conclude from draft article 7 that
there was no need to apply the procedural safeguards proposed in draft articles 8 to 15, be-
cause immunity did not apply to alleged war crimes. Why, indeed, should a procedural safe-
guard apply when there was nothing to safeguard?

The Special Rapporteur’s understanding that draft articles 8 to 15 applied to situations cov-
ered by draft article 7 was clearly contradicted by the text of that draft article, under which
cases concerning certain international crimes were excluded entirely from the scope of im-
munity ratione materiae. Draft article 7 thus forestalled any justification for the application of
procedural provisions or safeguards in situations covered by it. For that reason, as long as
draft article 7 retained its current wording, the Commission must explicitly state that any gen-
eral procedural provisions and safeguards also applied to situations covered by draft article 7
and explain how they could serve as safeguards in that context. Even if the Commission in-
cluded such a statement, it would also need to devise additional procedural rules or safeguards
that were specifically tailored to apply in the situations covered by draft article 7. The Special
Rapporteur seemed to assume that general procedural provisions and safeguards were suffi-
cient to ensure the proper operation of draft article 7, although she acknowledged the special
importance of procedural safeguards in that context. One of the central concerns expressed in
the 2017 and 2018 debates in the Commission and the Sixth Committee had been that excep-
tions to immunity ratione materiae under draft article 7 could be abused for political ends.
That concern had been the main reason why, in 2017, 24 States had emphasized the interde-
pendence between procedural safeguards and the content of draft article 7. He wondered why
the Special Rapporteur had not drawn clearer conclusions from her acknowledgement of the
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fact that preventing the politically motivated or abusive exercise of criminal jurisdiction
against foreign officials was a core function of procedural safeguards.

In 2018 he had made a proposal to meet that concern by including a short list of specific pro-
cedural preconditions that might make draft article 7 more acceptable to the large group of
States that were critical of that draft article (A/CN.4/SR.3439). Unfortunately, the Special
Rapporteur seemed to have misunderstood that proposal as an attempt to recast draft article 7.
In fact, he had merely suggested that draft article 7 should be accompanied by effective pro-
cedural safeguards. His proposal had been noted with interest by five members of the Com-
mission. In addition, Professor Claus Kress had expressed the view that the proposal repre-
sented a very promising direction for a procedural compromise that duly considered the con-
flicting considerations that lay at the heart of the matter. He therefore took the liberty of re-
minding members of that proposal, which read, in essence:

“An exercise of national criminal jurisdiction based upon an exception to immunity ratione
materiae as described in draft article 7 is only permissible if:

 the evidence that the official committed the alleged offence is fully conclusive;

» the decision by the forum State to pursue criminal proceedings against a foreign
official is taken at the highest level of government or prosecutorial authority; and

» the forum State must cooperate with the State of the official by notifying the State
of the official and offering to transfer the proceedings to its courts or to an interna-
tional criminal court or tribunal under certain conditions.”

The requirements that evidence must be “fully conclusive” and that the decision to pursue
criminal proceedings must be taken “at the highest level of government” were specific to situ-
ations covered by draft article 7 and did not apply to other situations. That was not only be-
cause some of the dangers of political abuse were specific to certain international crimes, but
also because specific thresholds were necessary in those cases, given that immunity would
otherwise not apply. The Special Rapporteur had developed some elements of that approach
in draft article 14 (Transfer of proceedings to the State of the official), with the principle of
subsidiarity in mind. The Commission should acknowledge the special significance of that
principle in the context of draft article 7. For those reasons, he proposed that the Commission
should adopt an additional draft article to make it clear that general procedural provisions and
safeguards also applied to situations covered by draft article 7, along with certain specific
safeguards. That article might read:

“Draft article X

In order to determine, in accordance with draft articles 8—14, whether an exception to
immunity ratione materiae pursuant to draft article 7 applies, the competent authority of
the forum State shall ascertain whether:

(1) a decision to open criminal proceedings against a foreign official has been tak-
en at the highest level of government or prosecutorial authority;

(2) the evidence that the official committed the alleged offence is fully conclusive;
and

3) the forum State has notified the State of the official of the intention of its com-

petent authorities to open criminal proceedings and offered to transfer the proceedings
to courts of the State of the official, on the condition that this State provides assurances
demonstrating its ability and willingness to carry out proper proceedings against the of-
ficial, or to an international criminal court or tribunal.”

The wording of the chapeau drew largely on paragraph 128 of the seventh report.
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Turning to some of the matters that were addressed directly in the two reports, he said that the
order of the proposed draft articles should highlight the function of the procedural provisions
and safeguards by making it plain that the determination of immunity under draft article 9
should occur after the domestic authorities of the forum State had notified the State of the
official of their intention to exercise jurisdiction and had thereby given the latter State enough
time for consultation and sufficient opportunity to invoke or waive immunity and to exchange
information. Notification should be a prerequisite for “determination” under draft article 9. In
order to reflect the proper sequence of steps, draft articles 8 to 12 should be rearranged in
such a way that draft article 8 (Consideration of immunity by the forum State) came first, fol-
lowed by draft article 12 (Notification of the State of the official), then draft article 10 (Invo-
cation of immunity), then draft article 11 (Waiver of immunity) and finally draft article 9 (De-
termination of immunity).

While he agreed with the general thrust of draft article 8, the relationship between the three
paragraphs was unclear, and he hoped that the draft article could be streamlined in the Draft-
ing Committee.

With regard to draft article 10, he endorsed the Special Rapporteur’s view that invocation of
immunity was not a precondition for the application of immunity ratione personae. Whether
that was also true of immunity ratione materiae was a more difficult question. Perhaps it
might be possible to reconcile members’ differing opinions in that regard by starting from the
premise that, if there were sufficiently clear indications that a person might enjoy immunity
ratione materiae, the authorities of the forum State must consider that type of immunity and
notify the State of the official. In the absence of such indications, the forum State could pro-
ceed until immunity was formally invoked by the State of the official. The forum State could
also proceed if the State of the official did not react within a reasonable time after notification.
On the other hand, the forum State must determine whether immunity applied once the State
of the official formally invoked it. That invocation might even have a suspensive effect. If the
State of the official did not invoke immunity within a reasonable time after it had been noti-
fied or made aware of the proceedings, it should be deemed to have renounced the official’s
immunity, or to have forgone certain procedural safeguards. There was a terminological ques-
tion as to whether that form of renunciation should be termed an “implied waiver”, as the
Special Rapporteur seemed to suggest, or whether the term “waiver” should be reserved for
clear and express forms of renunciation of immunity. He was open to the formulation of a
paragraph providing for the exceptional possibility of an “implied” or “presumed” waiver in
that situation, or describing the situation with a phrase such as “shall be considered as having
renounced”.

On that understanding, the role of the invocation of immunity ratione materiae was compati-
ble with the judgment of the International Court of Justice in Certain Questions of Mutual
Assistance in Criminal Matters (Djibouti v. France), as well as with the approach of the for-
mer and current Special Rapporteurs and the position of those members who were reluctant to
see immunity ratione materiae downgraded. He agreed with Mr. Aurescu that the line between
the non-invocation of immunity and the waiving of immunity should not be blurred, but the
commentary could provide some guidance on how long the State of the official could wait to
invoke immunity ratione materiae before it could be deemed to have renounced such immuni-
ty. He acknowledged that, in footnote 117 of the third report of the previous Special Rappor-
teur on the topic (A/CN.4/646), the latter indicated that he was “not familiar with any court
judgments, practices, State opinions or doctrines which either clearly confirm or are at vari-
ance with such an approach to the issue”. That important aspect of invocation in cases of im-
munity ratione materiae might require further examination in the context of draft article 10.

He concurred with the Special Rapporteur that the courts of the forum State were competent
to determine immunity and were not obliged to “blindly accept any claim” of immunity put
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forward by the State of the official. At the same time, the courts of the forum State did not
have complete freedom to determine whether or not immunity was applicable in a particular
case. The invocation of immunity should possess presumptive weight and the courts must
naturally comply with the pertinent rules of international law. If they failed to do so, they
would engage the international responsibility of the forum State. The Commission also need-
ed to address the complex and delicate situation that arose when the State of the official had
not yet informed the forum State whether it intended to invoke the immunity ratione materiae
of its State official.

As far as draft article 11 (2) was concerned, he agreed with the Special Rapporteur that a
waiver must, as a general rule, be express and clear. However, that provision should also ac-
commodate the possibility of inferring a State’s consent to the exercise of jurisdiction from its
clear conduct to that effect, or, in specific cases, its lack of reaction, within a reasonable time,
to a notification by the forum State.

With respect to draft article 11 (4), it was neither correct nor appropriate to regard the possible
effects of treaties on immunity as a form of waiver. A characteristic feature of a waiver was
that it expressed a State’s renunciation of immunity in an individual case. A State’s consent to
renounce its immunity more generally under a treaty was a separate matter that should not be
confused with the concept of waivers. That point had been well illustrated by the Pinochet
(No. 3) case that had come before the United Kingdom House of Lords, to which reference
was made in paragraph 83 of the report. As the Special Rapporteur correctly pointed out, most
of the judges in that case had not taken the view that the Convention against Torture and Oth-
er Cruel, Inhuman or Degrading Treatment or Punishment contained an implied waiver, but
had relied on the consent of Chile to that treaty to argue that immunity ratione materiae did
not apply to the alleged offences.

The Commission should refrain from making a general statement about the effects of treaties
on the immunity of State officials, since that might seem to imply that there was no need for
close examination of the specific provisions of each treaty. In order to avoid that danger, he
proposed that the issue should be addressed by means of a “without prejudice” clause.

He welcomed the Special Rapporteur’s valuable explanations with regard to the notification
requirement contained in draft article 12. Notification was indeed a precondition for enabling
the State of the official to invoke or waive immunity. Furthermore, the duty to cooperate un-
der general international law might require the forum State to notify the State of the official of
its intention to exercise criminal jurisdiction. Concerning the reference to German domestic
law in paragraph 123 of the report, he explained that, while the executive branch was not al-
lowed to instruct domestic courts on how to decide actual cases, and also could not formulate
binding assessments regarding international law, in 2015 the Foreign Office had published
non-binding guidelines for domestic courts on questions of immunity under international law.
The Federal Court of Justice, which was the country’s highest criminal court, had referred to
those guidelines in a recent decision.

Concerning draft article 14, he appreciated the emphasis that the Special Rapporteur had
placed on the concept of subsidiary jurisdiction, which was a core element of any meaningful
procedural safeguard, particularly with respect to the provisionally adopted draft article 7. The
proposals that he had made in 2017 and 2018, which he hoped might help the Commission to
find common ground, had been inspired by the concept. Nevertheless, he saw a problem with
draft article 14 in its current form.

The problem concerned the role of the State of the official. As explained in the report and in
the Special Rapporteur’s introductory statement, draft article 14 focused on the forum State as
the initiator of a transfer of proceedings. Like several other members of the Commission, he
was not sure whether the Special Rapporteur was proposing that the State of the official
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should also be able to initiate a transfer of proceedings to its own jurisdiction. In any case,
draft article 14, as it stood, did not provide for a right of the State of the official to request a
transfer of proceedings to its own jurisdiction or to have proceedings blocked or suspended.
Moreover, draft article 14 did not provide that acts of the State of the official demonstrating
that it was willing and able to prosecute the official should have any weight in relation to the
forum State’s decision to transfer the proceedings.

In more general terms, the concept of subsidiary jurisdiction was hardly reflected in draft arti-
cle 14 itself, despite the explanations given by the Special Rapporteur in the report. For ex-
ample, in paragraph 141, she stated that “the transfer of criminal proceedings is based on the
concept of subsidiary jurisdiction”, which “may be fully transposed to the regime of immunity
of State officials from foreign criminal jurisdiction”. The Special Rapporteur referred to the
judgment in the case concerning the Arrest Warrant of 11 April 2000 (Democratic Republic
of the Congo v. Belgium) and also based her findings on an analogy from the general rules on
transfer of criminal proceedings and an analysis of a 2018 case before the Court of Appeal of
Lisbon.

The discrepancy between the emphasis placed on the concept of subsidiary jurisdiction and
the content of draft article 14 was perhaps due to the fact that the draft article was modelled
on treaties such as the European Convention on the Transfer of Proceedings in Criminal Mat-
ters and the Model Treaty on the Transfer of Proceedings in Criminal Matters. Nonetheless,
those treaties had a different thrust, as recognized by the Special Rapporteur in paragraph 142
of the report: they referred merely to “the ordinary context of the exercise of competing crim-
inal jurisdictions” and were designed to deal with transnational crime. In such treaties, the
primary aim of a transfer was to ensure the efficient allocation of prosecutorial resources, not
the sensitive delimitation of jurisdiction for the prosecution of international crimes. In fact, as
acknowledged by the Special Rapporteur in paragraph 142, such treaties even recognized im-
munity as a reason to refuse a transfer request.

For the purposes of the Commission’s work, the model taken from the European Convention
and the Model Treaty should be strengthened through wording aimed at ensuring a true sub-
sidiary jurisdiction for the prosecution of international crimes. As Ms. Galvao Teles had
pointed out in 2018, examples of a true concept of subsidiary jurisdiction could be found in
the practice of States relating to the prosecution of foreign nationals for international crimes,
including in national legislation in Belgium, Croatia, Spain and Switzerland, domestic prose-
cutorial practices in Denmark, Germany, Norway and the United Kingdom, and some court
practice in Austria, the Netherlands and Spain. Such examples demonstrated that the concept
of subsidiary jurisdiction was also an important element in the prevention of impunity for
international crimes.

Accordingly, in order to strengthen the concept of subsidiarity, he proposed that a new para-
graph 2 should be added to draft article 14 that would apply specifically to the situations cov-
ered by draft article 7. The paragraph would read:

“2. In cases in which draft article 7 applies, the authorities of the forum State shall de-
cline to exercise its jurisdiction in favour of the State of the official and transfer to that
State criminal proceedings that have been opened against the official, if the State of the
official requests a transfer of proceedings to its own jurisdiction and provides assuranc-
es demonstrating its ability and willingness to carry out proper proceedings against the
official.”

Regarding draft article 16, he did not think that a provision on fair treatment was appropriate
in the context of the topic, since, as rightly noted by the Special Rapporteur in paragraph 111
of the report, “it is generally accepted that State officials are afforded immunity from foreign
criminal jurisdiction for the benefit of the State”. So-called “procedural safeguards” of im-
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munity could thus consist only of rights pertaining to the State of the official. The individual
rights of suspects or accused persons were typically guaranteed in treaties on cooperation with
respect to certain crimes, human rights treaties and domestic laws. There was no need to add
to those guarantees in situations involving the question of immunity. The Commission should
not create the impression that procedural rights afforded special protection to State officials in
their individual capacity.

Concerning the questions raised by the Special Rapporteur in paragraph 176 of the report, he,
like Mr. Hmoud, was in favour of proposing a mechanism for the settlement of disputes be-
tween the forum State and the State of the official, but did not support the inclusion of rec-
ommended good practices in the draft articles, as the latter could become a complicated issue.

He wished to conclude with some general remarks. The International Court of Justice had
stated, in paragraph 93 of its judgment in Jurisdictional Immunities of the State (Germany v.
Italy: Greece intervening), that “[t]he rules of State immunity are procedural in character and
are confined to determining whether or not the courts of one State may exercise jurisdiction in
respect of another State”. That statement confirmed that all the rules of State immunity were
procedural in character, including those on the immunity of State officials. The Commission
must bear in mind that all those rules were interconnected. While some rules of immunity
might appear to be more procedural than others, they all shared the same basic procedural
character. In that sense, draft articles 5 to 7 did not constitute a sort of separate substantive
law on immunity of State officials; they were part of a comprehensive procedural law of im-
munity and needed to be completed by rules that, for want of a better term, might be called
“second-order procedural provisions and safeguards”.

The Special Rapporteur made valuable proposals to that effect in her seventh report, but they
did not resolve the difficult questions regarding draft article 7. That was particularly true for
the question of whether the Commission should, in accordance with the view of a large major-
ity of States, characterize draft article 7 as an exercise in progressive development. The same
question arose in respect of the draft articles that the Commission might provisionally adopt
on the basis of the sixth and seventh reports. As the dictum of the International Court of Jus-
tice suggested, a rule such as draft article 7 and any so-called “procedural provisions and
safeguards” were inextricably interrelated, including with regard to the determination of their
legal character. He agreed with the Special Rapporteur, Mr. Hmoud, Mr. Murphy and Mr.
Tladi that most of the proposed procedural provisions and safeguards would constitute an ex-
ercise in progressive development, although certain elements of them might flow from the
general duty of States to cooperate. However, as recognized by a large majority of States,
draft article 7 was also an exercise in progressive development. That fact, and the interrela-
tionship between the two sets of rules, should be acknowledged. The debates in the Sixth
Committee in 2017 and 2018 reinforced that point.

The quality of the overall outcome of the Commission’s work on the topic would depend on
the quality and acceptability of the procedural provisions and safeguards, particularly as they
applied to possible exceptions to immunity ratione materiae under draft article 7. It might be
that the legality of the application of an exception under draft article 7 by the forum State
would be seen to depend on its compliance with at least some procedural provisions.

He supported the referral of the proposed draft articles to the Drafting Committee, on the un-
derstanding that the Committee might also consider additional proposals that would make
clear that the general procedural provisions and safeguards applied equally to the exceptions
referred to in draft article 7, and would provide for specific safeguards in respect of the situa-
tions covered by that draft article.
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General principles of law
(continued)

(p- 16) Mr. Nolte said that he wished to thank the Special Rapporteur for his first report on
the topic of general principles of law. His excellent report provided a thoroughly researched,
readable and transparently balanced introduction to that important topic.

Given the advanced stage of the debate, and the time pressure under which the Commission
currently operated, his comments would not be long.

The Special Rapporteur noted in paragraph 15 of the report that “the starting point for the
work of the Commission on this topic should be Article 38, paragraph 1 (c¢) [of the Statute of
the International Court of Justice], analysed in the light of the practice of States and the juris-
prudence of international courts and tribunals”. That should indeed be the starting point.
However, the identification of general principles of law required a broader base than just the
practice of States and the jurisprudence of international courts and tribunals, as they were
usually understood in the context of the identification of customary international law. In the
present context, the “practice of States” encompassed their domestic law to a greater extent.
And the relevant practice might be less visible in diplomatic intercourse than in more general
forms of conduct. The relevant means for the identification of general principles of law also
encompassed, probably to a larger extent than in the context of customary international law,
the jurisprudence of national courts, the output of international organizations, and academic
writings, as had been noted by Mr. Nguyen, Ms. Galvao Teles, Mr. Park and others. Like Sir
Michael Wood and Mr. Murphy, he did not think that the topic was only about courts and
adjudication; it should thus not be dealt with in a court-centric way.

He agreed with the Special Rapporteur’s suggestion in paragraph 24 of the report that the
Commission should further explore the interrelationship of general principles of law and other
sources of international law. Mr. Reinisch had made comments in that respect, including on
the lex specialis rule, with which he agreed. He also supported Mr. Aurescu’s proposal that
the Special Rapporteur should consider the relationship of general principles of law with “eq-
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uity”. Like Sir Michael Wood and Mr. Aurescu, he was not concerned about the use of the
term “source”. Even if there were different understandings of the term in the academic litera-
ture, as Mr. Murase had pointed out, the Commission should simply indicate that it was fol-
lowing the most common understanding, which was, he believed, the legal process and the
form by which a legal rule came into existence.

On that basis, he believed that the question of the delimitation between the different sources
of international law was less difficult than was sometimes assumed. For example, like Mr.
Reinisch, he thought that the distinction between a rule of customary international law and a
general principle of law depended not so much on the generality of their content, but rather on
the way in which a particular principle had come about, or, as Sir Michael Wood had said, on
the distinct rules of recognition. Rules of customary international law might be quite general,
and general principles of law might acquire the character of a rule of customary international
law — if such principles could be shown to be followed in the practice of States and were gen-
erally accepted by States in the form of opinio juris. It was somewhat akin to rules of custom-
ary international law that might simultaneously be treaty rules. Thus, general principles of law
and rules from other sources of international law were not necessarily distinguishable by their
formulation or content. They were, rather, distinguished by the process by which they came
into existence and by the conditions which they must otherwise fulfil.

He found very useful and convincing the Special Rapporteur’s analysis, in paragraphs 77 to
109 of the report, of the “practice prior to the adoption of the Statute of the Permanent Court
of International Justice” as well as of the drafting history of Article 38 (1) (c) of the Statute of
the International Court of Justice and its predecessor. He agreed with the main conclusions
derived therefrom in paragraphs 108 and 109, which were: first, general principles should not
give the Court the power to legislate, a point which had been emphasized by Mr. Hmoud and
others; second, general principles might derive from principles found in foro domestico; and,
third, the possibility was not excluded that general principles might find their origins else-
where as well. The overview, in paragraphs 111 to 139, of references to general principles of
law in international instruments and in international judicial practice was also very helpful.

Regarding the “elements” of general principles of law in Article 38 (1) (¢) of the Statute of the
International Court of Justice, as discussed in paragraphs 141 to 187 of the report, it was im-
portant to ask whether the generality of “general principles” implied that they also had “a
more fundamental character”, as the Court had seemed to suggest in the Gulf of Maine case.
The answer to that question depended on what was meant by “fundamental”. In his view, in
the context of general principles of law, the term “fundamental” did not necessarily indicate a
higher rank or a particular substantive quality of any principle, as was the case for peremptory
norms of general international law. In the context of “general principles of law”, the term
“fundamental” indicated, rather, an underlying, or structural, character of any principle. He
thus agreed with the conclusion of the Special Rapporteur in paragraph 153 that general prin-
ciples might be “‘fundamental’ in the sense that they underlie specific rules”. As other col-
leagues had pointed out, many general principles of law did not embody a particular higher
value, but were simply widely recognized as rules of a general nature. Thus, like Mr. Hmoud
and Sir Michael Wood, he thought that general principles of law might, or might not, embody
important values, a point put more plausibly by Mr. Valencia-Ospina, who had stressed the
procedural nature of a good number of general principles of law.

Concerning the element “recognized”, as discussed in paragraphs 163 to 175, he agreed, as
had Mr. Aurescu and others, with the Special Rapporteur’s view in paragraph 167 that the
requirement of recognition “may depend on the category of general principles of law”, a point
to which he would return.
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With respect to general principles of law derived from national legal systems, he agreed with
the Special Rapporteur that the element of recognition had a double function, which was, first,
“to avoid granting judges overly broad discretion in determining the law”, as noted in para-
graph 166, and, second, to ensure that “a principle common to national legal systems ... is
applicable in the international legal system”, as stated in paragraph 169. In respect of the latter
function, he thought that the conditions should not be formulated too strictly. If there was a
principle common to domestic systems of law, there might be a weak presumption that it was
“transposable” to the international legal system. Such transposability could not, however, be
assumed if, for example, a certain general principle presupposed an institutional arrangement
which did not exist at the international level.

He agreed with the Special Rapporteur, in paragraphs 176 to 187 of the report, as well as with
Mr. Jalloh and all the other colleagues who spoken before him, that the term “civilized na-
tions” was outdated and should not be used. He believed, however, that the Commission
should identify an alternative term which was fully compatible with the fundamental principle
of sovereign equality of States and which maintained an important function of the outdated
term. Indeed, the original purpose of using the term “civilized nations” had been not only to
reaffirm the illegitimate primacy of certain States, but also to ensure that general principles
were not identified too easily and without a qualitative collective judgment. The term had also
served to ensure that “general principles of law” did not become an instrument for judges and
other actors to justify their preferred outcomes.

That issue arose particularly in connection with the second category of general principles of
law proposed by the Special Rapporteur, namely those “formed within the international legal
system”. If general principles of law could be “formed within the international legal system”
simply by being “generally recognized by States”, then that could justify the concerns of Mr.
Tladi, Mr. Murase, Sir Michael Wood, Mr. Rajput and other colleagues that the source “gen-
eral principles of law” might be used to undermine, or circumvent, the more rigorous condi-
tions for the formation of rules of customary international law. It would indeed be hard to
understand why a more general principle of law could be formed more easily than ordinary
rules of customary international law.

He therefore proposed that the expression “must be generally recognized by States”, in draft
conclusion 2, should be replaced with a stricter rule of recognition. One possibility would be
to use the term “international community of States as a whole”, an expression taken from arti-
cle 53 of the Vienna Convention on the Law of Treaties. The use of that expression would not
mean that general principles of law would thereby be equated to peremptory norms of general
international law. That was because the recognition of a general principle of law by “the in-
ternational community of States as a whole” would not extend to a — non-existent — perempto-
ry character of the general principle in question. The advantage of that expression was that it
required not only the addition of the individual positions of States, but also a determination
that the collective body of States as a whole considered a principle to be a general principle of
law. That form of recognition would require the acceptance by a “very large majority” or an
“overwhelming majority” of States, expressions that had been used by, respectively, the
Commission in draft conclusion 7 (2) on peremptory norms of general international law (jus
cogens) and the International Court of Justice in its judgment in the case concerning the Con-
tinental Shelf (Libyan Arab Jamahiriya/Malta). Mr. Hmoud had made a similar proposal
when he had suggested using the term “international community of States”. Another possibil-
ity would be to simply say that recognition must stem from the “international community”, as
Ms. Galvao Teles and Mr. Hassouna had suggested. That proposal would give more room for
the inclusion of international organizations and other actors in the group of actors which
needed to recognize a general principle of law. He was not sure whether even broader ap-

-33-



ILC Statements Professor Georg Nolte

proaches, based on terms like “transcivilizational”, as proposed by Mr. Murase, or “national”,
including subnational and transnational, as proposed by Mr. Tladi, could be operational.

However, the expression “general principles of law recognized by the community of nations”
could perhaps capture the gist of most of the proposals. That expression was contained in arti-
cle 15 (2) of the International Covenant on Civil and Political Rights, which dated from 1966,
a time shortly after decolonization, when States had made successful efforts to translate the
old international law to the new era of a decolonized world. In his view, the expression “gen-
eral principles of law recognized by the community of nations” was a felicitous effort to trans-
late the discredited term “civilized nations” to the current time, while preserving the legiti-
mate part of its object and purpose.

Regardless of how the more stringent standard of recognition was formulated, it was clear, as
Sir Michael Wood had said, that its actual operation was not a matter of mathematical calcula-
tion. That was particularly important in light of the fact that explicit expressions of recogni-
tion might sometimes be limited and that they might come from diverse actors, not only
States, but also international organizations and, indirectly, possibly from other actors.

He largely agreed with the convincing description and analysis given in paragraphs 190 to
230 of the report, showing that “general principles of law may be derived from national legal
systems”. In many cases, it could be assumed that a general principle that was derived from
national legal systems was “transposable” to the international legal system. He therefore
thought it preferable to speak only of “transposability”, not of a stricter requirement of “trans-
position”.

Finally, in paragraphs 231 to 253 of the report, the Special Rapporteur dealt with the category
of “general principles formed within the international legal system”. As Mr. Hmoud, Mr.
Park, Sir Michael Wood, Mr. Murphy and others had said, that category was less well estab-
lished than the category of “general principles derived from national legal systems”. He did
not think, however, that the Commission should therefore summarily reject, or overly restrict,
that second category. As he had said, the main concern was that the preconditions for such
“general principles formed within the international legal system” to arise needed to be suffi-
ciently stringent. In that sense, draft conclusion 3 depended on the precondition which was
formulated in draft conclusion 2. In his view, the Special Rapporteur had made a prima facie
case that general principles of law might also derive from within the international legal sys-
tem. Depending on the preconditions for their formation, the category of “general principles
formed within the international legal system” could be conceived as a form of general princi-
ples under Article 38 (1) (c) of the Statute of the International Court of Justice. In that case, it
would be important to establish a reasonable distinction between “general principles of law
formed within international law” and “general principles of international law”, perhaps allow-
ing for some possibility of overlap and avoiding being drawn too much into terminological
questions — which had been the subject of a mini-debate between Mr. Grossman Guiloff and
Mr. Reinisch.

In sum, draft conclusion 3 could be acceptable if the requirement of recognition in draft con-
clusion 2 was sufficiently strengthened for the category of general principles “formed within
the international legal system”.

Regarding the future programme of work, it appeared that the Special Rapporteur intended to
follow a deductive approach in respect of the order and content of the two envisaged reports,
starting with general matters, like function, and only then moving to more specific questions,
like recognition. It might be better to start with what was generally accepted, for example,
general principles derived from national legal systems, and then move on to what was less
accepted, for example, general principles formed within the international legal system, and
treat both function and recognition together with the respective categories.
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Finally, he wished to encourage the Special Rapporteur to continue with his broad-based ap-
proach to the topic, and not limit himself to merely providing a bibliography instead of inte-
grating all kinds of relevant material in the commentaries.

He agreed that the proposed draft conclusions should be referred to the Drafting Committee,
although it might be preferable to wait to deal with draft conclusions 2 and 3 until the Com-
mission was able to assess them in the light of the next report.
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Immunity of State officials from foreign criminal jurisdiction
(continued)

(p- 3) Mr. Nolte said that, as the translated versions of the report had been made available
so late, he had not had time to fully analyse it and prepare a comprehensive statement. He
would thus limit his comments to one part of the report and address the others at the next ses-
sion. The sixth report was an interim report in several respects: it covered only one part of the
procedural aspects of the topic, it did not propose any new draft articles, and it did not address
the relationship between the procedural and substantive aspects of the topic. However, he un-
derstood that the Special Rapporteur would deal with those aspects in her seventh report.

The proposed order of work provided the Commission with an opportunity, at the current ses-
sion, to collectively reflect on future work on the topic without being under pressure to take
decisions. He would have preferred to undertake the reflection more informally, for example
in a working group, and explore possible avenues for overcoming the division among mem-
bers that had resulted from the debate and recorded vote on draft article 7 at the previous ses-
sion. However, he accepted that the Special Rapporteur would rather have at least a partial
debate on the sixth report in plenary meetings to help her prepare the seventh report, with the
aim of arriving at a consensual outcome on the topic.

With that common goal in mind, he would make a number of remarks inspired by the motto
for the Commission’s seventieth anniversary: “Drawing a balance for the future”. In his view,
a good future could only be achieved by properly taking the past into account. He did not
wish to suggest that the Commission should reopen the debate on draft article 7 at the current
stage, but the question of whether it reflected existing customary international law or was a
proposal for progressive development of international law would have to be reviewed at the
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following session if the Commission wished to achieve a consensual outcome. Most States
were asking for an answer to that very question, as had been evident during the debate on the
matter in the Sixth Committee in 2017, a summary of which was provided in paragraphs 13 to
20 of the report.

As the summary showed, very few States were even close to believing that draft article 7 re-
flected customary international law. Only one — Italy — had expressly stated that it did, and
21 States had explicitly rejected the claim. He agreed with the Special Rapporteur that the
division within the Commission was reflected in the comments of States in the Sixth Commit-
tee, which had been fairly evenly divided between those favourable towards and those critical
of draft article 7. The significance of that division among States went far beyond mere statis-
tics.

Most States that had expressed a positive opinion about draft article 7 had suggested that they
considered it to be a proposal for the progressive development of international law (lex feren-
da) and not codification of existing law (lex lata). As the Special Rapporteur noted in para-
graph 18, many States on both sides had called on the Commission to clarify whether the pro-
posal represented codification or progressive development. In addition to the 12 States cited
by the Special Rapporteur in footnote 68, Belarus, Japan, the Russian Federation, Sri Lanka
and Thailand had also made a request for clarification.

As noted in paragraph 20, many States had expressed concern that the Commission was split
and had resorted to a vote, and had urged it to move forward cautiously with a view to achiev-
ing consensus. He therefore agreed with the Special Rapporteur that the Commission should
carefully consider its future approach to the topic.

Another reason for clarifying the legal character of draft article 7 was that the question would
have to be addressed once the outcome of the Commission’s deliberations on procedural as-
pects were linked to substantive rules, such as draft article 7. If, for example, procedural rules
regarding cooperation between the State of the official and the forum State were proposed,
States would need to know whether the Commission considered that they must be followed as
a matter of existing law or should be accepted and further developed by States, and whether
any exceptions to the immunity of State officials ratione materiae could be applied only after
the procedural rules had been followed. The procedural and substantive aspects of the topic
were therefore interconnected. Nonetheless, he agreed that it made sense for the Commission
to focus on procedural aspects at the current session.

To maximize the chances for a constructive and consensual outcome, it was necessary to dis-
tinguish between general procedural requirements that applied to all situations in which the
immunity of a State official was at issue and specific procedural safeguards that applied to
situations in which an exception to such immunity, as in draft article 7, was at issue. The re-
port dealt only with the first category. As he had been unable to properly digest the text in the
short time available, he could not address the detailed considerations provided by the Special
Rapporteur in that respect. However, he wished to offer a few suggestions regarding the sec-
ond category. Indeed, a very large majority of States agreed that, if there was to be a provision
along the lines of draft article 7, there must also be effective procedural safeguards. In his
view, a possible provision might read:

The exercise of national criminal jurisdiction based upon an exception to immunity ratione
materiae as described in draft article 7 is only permissible if:

(1) The foreign official is present in the forum State;

(2) The evidence that the official committed the alleged offence is fully conclusive;
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(3) The decision by the forum State to pursue criminal proceedings against a foreign
official is taken at the highest level of Government or prosecutorial authority; and

(4) The forum State cooperates with the State of the official. This duty to cooperate
means that the forum State must:

(a) Notify the State of the official if it intends to pursue criminal proceedings and in-
quire whether the State of the official wishes to waive the immunity of its official; and

(b) If the State of the official is able and willing to submit the matter to prosecution
before its own courts, the forum State must transfer the proceedings and extradite the
alleged offender to the State of the official or, if agreed between the States concerned,
transfer him or her to a competent international court or tribunal; or, alternatively, if
the State of the official is not able or willing to submit the matter to prosecution before
its own courts or before an international court or tribunal, the forum State must, before
permitting the continuation of the prosecution by its national instances, offer to be
ready to transfer the alleged offender to a competent international court or tribunal if
such a court or tribunal has jurisdiction.

The jurisdiction of an international criminal court or tribunal in such cases might result from
its statutory basis or from a specific agreement between the forum State and the State of the
official, if such an agreement was compatible with the statute of the international court or
tribunal and if such international court or tribunal was willing and able to take the case.

He hoped that those specific procedural safeguards for the application of an exception to im-
munity ratione materiae in cases of alleged international crimes would be generally accepta-
ble to the Commission members and, if so, that they could also contribute to reaching an
agreement on other aspects of the topic. However, if the Commission wished to achieve a
consensual outcome, it must also make it clear that the rule envisaged in draft article 7 did not
reflect existing customary international law but was a proposal for the progressive develop-
ment of international law. The members could then set aside their differences regarding
whether or not there was a “trend” in either direction. In his view, the Commission had two
options. It could either state that the draft articles on immunity of State officials from foreign
criminal jurisdiction were intended to become a treaty or reformulate draft article 7 and couch
it as a recommendation, for example by replacing the word “shall” with “should”. It would
not be sufficient to indicate in the commentaries that draft article 7 contained elements of pro-
gressive development and of codification and that it was not always easy to distinguish be-
tween the two. In the case of draft article 7, it was possible to make that distinction.
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Succession of States in respect of State responsibility (continued)

(p- 3) Mr. Nolte said that he wished to congratulate the Special Rapporteur on his report,
which was excellently researched and well argued, and would provide valuable guidance for
the future work of the Commission on the topic.

The debate on the topic within the Commission at its seventieth session had already been very
rich, so much so that the Commission was under considerable time pressure. He would there-
fore not address the report and the proposed draft articles comprehensively. Instead, he would
focus on one specific case and one draft article, before indicating his position on the other
draft articles by associating himself with previous speakers.

In his statement the previous day, Mr. Petri¢ had said that the Special Rapporteur, in propos-
ing draft article 10, entitled “Uniting of States”, had relied too heavily on a single case study,
namely the reunification of Germany. Indeed, in the report, the case of Germany was invoked
as the primary precedent for proposing draft article 10, which reversed the traditional rule of
non-succession and postulated a rule of succession for cases of unification in which a prede-
cessor State ceased to exist.

It was worthwhile assessing the case, as a closer look at the sources quoted in the report
demonstrated that the reunification of Germany did not support draft article 10. Rather, the
sources pointed in the opposite direction. In paragraph 160 of the report, the Special Rappor-
teur quoted a judgment of the German Federal Administrative Court. He asserted that the
judgment “provides an exception to the traditional approach of non-succession”. However,
first of all, the judgment confirmed the traditional rule of non-succession in strong terms by
mentioning a constant jurisprudence of the Federal Constitutional Court of Germany and
“unanimity among authors” to the effect that a successor State was not responsible for the
internationally wrongful acts of a predecessor State that no longer existed. Only after recog-
nizing the traditional general rule of non-succession, which went squarely against proposed
draft article 10, did the Court acknowledge a very limited exception by stating that pending
claims for compensation for expropriations did pass to the successor State. The sources cited
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by the German Federal Administrative Court in support of that limited exception confirmed
the point made by Mr. Reinisch, namely that the obligation to pay compensation for expropri-
ation did not arise from succession to State responsibility for wrongful acts, but from the pri-
mary obligation not to expropriate without adequate compensation. In short, the Special Rap-
porteur invoked the recognition of a very limited exception to the traditional approach of non-
succession in order to support a much broader rule, so that the exception would come to en-
gulf the rule. In his view, that was not how the traditional approach of non-succession could
be overcome.

As a result, proposed draft article 10 could not be based on that particular element of State
practice. In fact, it ran counter to that practice. Moreover, the Federal Republic of Germany
had not otherwise recognized its responsibility for internationally wrongful acts committed by
the German Democratic Republic, other than on the basis of a specific agreement. Other cases
of unification mentioned in the report did not support draft article 10, either. The case of the
United Arab Republic, which was cited in paragraph 153 of the report, concerned only
agreements on expropriations, which did not fall into the category of internationally wrongful
acts. The cases of Yemen and the United Republic of Tanzania supported only the proposition
that no automatic succession of obligations took place, since the statements of the respective
States had been limited to treaties.

The analysis of State practice on unification led to a more general point: it was one thing to
say that there was very little and diverse practice, and that doctrinal and policy considerations
should therefore play a greater role; it was another to go against the available State practice
and say that an exception to such practice was the rule.

Were there not at least good policy reasons for the Special Rapporteur’s proposal, in draft
article 10, to depart from the traditional rule of non-succession? He had his doubts. To arrive
at such a conclusion would first require a consideration of the reasons why successor States,
in cases of unification, had, in the past, not accepted responsibility for the internationally
wrongful acts of predecessor States that had ceased to exist. Looking at the cases of Germany,
Viet Nam and Yemen, but also at the possibility of Korean reunification, it became plausible
that the reasons for such refusals did not lie simply in a desire not to be held responsible. Ra-
ther, successor States did not — with good reason — find it acceptable to be burdened with
claims related to the internationally wrongful acts of another State, to which they had not con-
tributed, from which they had not benefited and which they might rightly consider “odious”.
To be burdened with such claims might be a serious impediment to a process of unification
that could be in the interests of international peace and security. The unification of States typ-
ically took place when a predecessor State was in great difficulty, possibly after having com-
mitted serious violations of international law. In those circumstances, the unification of two
States might be the only politically practicable way of resolving a critical situation to which
other States also wished to see a peaceful resolution. A unification was often not simply a
source of enrichment for the successor State. In fact, it could create a huge economic burden
that the envisaged successor State might hesitate to assume, and that might become unac-
ceptable if it brought with it responsibility for internationally wrongful acts considered “odi-
ous”. The prospect of being the successor to violations of international law would not be con-
sidered just by a successor State or its population, particularly if such violations had been
committed under the protective influence of a third State. It was one thing to assume respon-
sibility for the acts of a previous regime of one’s own State, as the Federal Republic of Ger-
many had done; it was another to have to assume responsibility for the acts of a different State
that might have been an antagonist in the past.

For the reasons he had outlined, neither State practice nor certain policy considerations sup-
ported the rule of succession proposed in draft article 10. It was true that there was a policy
consideration that spoke in favour of passing the obligations of an extinct predecessor State to
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a unified State, namely that an injured State should not lose a debtor through what was, for it,
an unrelated event, and that, in relative terms, a unified State typically had the closest connec-
tion to a predecessor State. Even so, that policy consideration alone could not serve as the
basis for a straightforward rule, as proposed in draft article 10, if State practice and other poli-
cy considerations spoke against it. In his view, the available State practice and its underlying
policy considerations permitted only the formulation of a rule or, rather, a policy recommen-
dation, that gave a decisive role to agreements between an injured State and a newly unified
successor State. He therefore proposed that draft article 10 should be reformulated so that it
became subject to the agreement of a successor State, as appropriate. Paragraph 3, as it stood,
did not fit the bill; far from it. Draft article 10 should thus be redrafted to read:

“Draft article 10 Unification of States

1. When two or more States unite and form a new successor State, the obligations aris-
ing from an internationally wrongful act of any predecessor State pass to the successor
State if and to the extent that the States concerned have so agreed.

2. When a State is incorporated into another existing State and ceased to exist, the ob-
ligations arising from an internationally wrongful act of the predecessor State pass to
the successor State if and to the extent that the States concerned have so agreed.

3. Paragraphs 1 and 2 are without prejudice to claims of compensation for the expro-
priation of property.”

By focusing on draft article 10 and the example of Germany, he did not wish simply to rein-
force the point made by the Special Rapporteur that cases of State practice were “diverse,
context-specific and sensitive”. While that statement was true, it was also a bit misleading
because it suggested that instances of practice were often not very helpful in the context at
hand. By using the specific example of German reunification, he wished to demonstrate the
importance of looking closely at instances of practice, even if they were few in number and
diverse. Such instances often revealed their significance and underlying considerations only
after a careful analysis.

It would be useful to explore available practice relating to the succession of States in respect
of State responsibility in greater depth, as he had tried to do with the case of German reunifi-
cation. That task need not necessarily be undertaken by the Special Rapporteur himself. It
could perhaps be carried out by the Secretariat, which, in a study, could verify: (a) whether
claims of succession in respect of State responsibility had been put forward; (b) whether such
claims had been opposed by successor States; and (c¢) whether or not agreements had been
concluded with regard to such claims in general or to a certain category of claims.

In conclusion, he agreed with previous speakers who had adopted an approach comparable to
the one he had tried to illustrate by focusing on the example of Germany, including Mr. Has-
souna, Mr. Hmoud, Mr. Jalloh, Mr. Nguyen, Mr. Park, Mr. Petri¢, Mr. Rajput, Mr. Reinisch
and Sir Michael Wood. By associating himself with previous speakers, he simply wanted to
give an indication to the Special Rapporteur and others of the general perspective from which
he might raise certain points in the Drafting Committee.

He recommended that all the proposed draft articles should be referred to the Drafting Com-
mittee, on the understanding — as highlighted by Mr. Hmoud — that the Drafting Committee
might change the general direction of certain draft articles.
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Protection of the environment in relation to armed conflicts
(continued)

(p- 3) Mr. Nolte said he agreed with the Special Rapporteur that the protection of the envi-
ronment in situations of occupation resulted from an interplay of the law of occupation, inter-
national human rights law and international environmental law, where the law of occupation
functioned as lex specialis. He was also in favour of the Special Rapporteur’s proposal to
draft principles formulated in general terms applicable to all forms of occupation. It could be
made clear in the commentary that the exact scope of a particular obligation would depend on
the nature and duration of the occupation. He concurred that the meaning of some terms of the
law of occupation could evolve over time.

He supported the contents of draft principle 19 (1), as reformulated by the Special Rapporteur
in her oral presentation. The terms “environmental considerations” could be further elaborated
in the commentary, along with “administration”, which might include the exercise of delegat-
ed authority by private actors. While he basically agreed with paragraph 2, he wondered
whether it should not also require the occupying Power to respect the occupied State’s inter-
national legal obligations with regard to environmental protection. As it stood, that paragraph
tracked article 43 of the Regulations respecting the Laws and Customs of War on Land (the
Hague Regulations) of 1907 and article 64 of the Geneva Convention relative to the Protec-
tion of Civilian Persons in Time of War (the Fourth Geneva Convention), both of which re-
flected the conservationist principle which, at that juncture, had sought primarily to preserve
domestic law, whereas environmental protection was currently shaped by international
agreements as well. Even though the word “legislation” might be construed as including in-
ternational legal obligations, it might be advisable to insert the phrase “and its international
obligations” after “legislation”.

Like Mr. Hassouna, he thought that draft principle 19 could be strengthened by inserting a
third paragraph along the lines of the second paragraph of guideline (5) of the Guidelines for
Military Manuals and Instructions on the Protection of the Environment in Times of Armed
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Conflict, so that it would read: “Obligations of the occupying State under international
agreements and customary law pertaining to the protection of the environment may continue
to be applicable in situations of occupation to the extent that they are not inconsistent with the
applicable law of armed conflict.” That wording would be in line with the Commission’s draft
articles on the effects of armed conflicts on treaties, draft articles 6 and 7 and annex (g) to (i)
of which carried an implication that treaties on environmental protection continued in opera-
tion, in whole or in part, during armed conflict.

While he generally endorsed draft principle 20, it might be advisable to recast it slightly since,
as the Special Rapporteur had acknowledged in paragraphs 93, 94 and 97, the legal value and
exact content of the term “sustainable use” was controversial. In many of the cases quoted in
paragraph 95, where international courts or tribunals had referred to that term, they either did
not attach a specific legal value to it, or it was used in the context of a treaty containing it. The
relationship between draft principles 20 and 19 (1) was also questionable, especially with re-
gard to usufruct. As the Special Rapporteur had indicated, some of the possible interpretations
of “sustainable use” regarded it as a broader concept than the concretization of usufruct.

Nevertheless, he was in favour of retaining the term “sustainable use” because it had been
employed, in terms of “sustainable development”, by the International Court of Justice in
Gabcikovo-Nagymaros (Hungary v. Slovakia) and in Pulp Mills on the River Uruguay (Ar-
gentina v. Uruguay). The Court had considered it to be an apt expression of the need to recon-
cile economic development and the protection of the environment. The notion itself and its
underlying rationale were also applicable in a situation of occupation. Furthermore, the need
to balance economic development against other objectives in a situation of occupation had
been reflected in the rules on usufruct in article 55 of the Hague Regulations. The Special
Rapporteur was correct in contending that the term “sustainable use” was the modern equiva-
lent of usufruct. The principle of usufruct predated most norms of international environmental
law, but in the shape of “sustainable development” it was sufficiently broad to accommodate
legal developments since 1907, including the right to retain permanent sovereignty over natu-
ral resources. Paragraphs 97 and 98 of the report provided excellent guidance on how the term
“sustainable use” should be used in the context of the topic under consideration. However, in
order to meet the concerns of some members, the Special Rapporteur should further clarify its
meaning in the commentary. It should be interpreted in light of the right to permanent sover-
eignty over natural resources as permitting the exploitation of natural resources solely “for the
benefit of the population”. That position was corroborated by paragraph 249 of the 2005
judgment in Armed Activities on the Territory of the Congo (Democratic Republic of the Con-
go v. Uganda).

While he generally agreed with the formulation of draft principle 21, which was apparently
drawn partly from the judgment in Pulp Mills on the River Uruguay (Argentina v. Uruguay),
the wording “damage to ... areas beyond national jurisdiction” seemed somewhat unusual, as
he was unsure whether an “area” as such could be damaged. It was also unclear why the Spe-
cial Rapporteur proposed the term “significant damage” rather than the more widely used
term “significant harm”. “Significant damage” was normally used in the contexts of attribu-
tion and compensation, whereas “significant harm” was contained in many texts, including
the Commission’s articles on prevention of transboundary harm from hazardous activities and
the judgment of the International Court of Justice in Construction of a Road in Costa Rica
along the San Juan River (Nicaragua v. Costa Rica). The proposal made by Ms. Galvao Teles
to consider wording taken from the last sentence of paragraph 29 of the advisory opinion on
Legality of the Threat or Use of Nuclear Weapons merited further examination.

Lastly, he recommended referring all three draft principles proposed in the report to the Draft-
ing Committee.
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Commemoration of the seventieth anniversary of the Commission
(continued)

Seventy Years of the International Law Commission:
A Solemn Meeting

Panel 1: The Commission and its impact

(p- 7) Mr. Nolte (International Law Commission), moderator, said that the panel
discussions were a fundamental feature of the events to mark the seventieth anniversary of the
Commission, as they were central to the aim of “drawing a balance for the future”, which en-
tailed not only commemorating the anniversary, but also reflecting on how to prepare the
Commission for future challenges, some of which might be rooted in the present.

The sixtieth anniversary celebrations had been more low-key and had not given rise to an of-
ficial anniversary publication. They had been held against a backdrop of a sense of stagnation
and a crisis of self-confidence in the Commission, encapsulated in an academic article by
Christian Tomuschat entitled “The International Law Commission: An Outdated Institution?”,
in which the author had expressed scepticism about the Commission’s future role and won-
dered what work was left to be done, since the Commission had, in his view, progressively
developed and successfully codified the major general rules of international law.

The current situation was completely different. The Commission was dealing with a large
number of important topics at a more rapid pace than ever before. The number of new topics
which had been proposed actually exceeded its capacity. There was a higher rate of participa-
tion in the Drafting Committee and an unprecedented number of young people were interested
in working as assistants to the members.

One of the purposes of the colloquium was to have the Commission’s state of health checked
by recognized experts, in other words renowned academics whose findings would then be
discussed by the legal advisers of States and international organizations.
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The panel discussions should produce lasting impetus which would enhance and safeguard the
Commission’s unique function of progressively developing and codifying international law. A
report of the panel discussions would be produced and presented during the International Law
Week in New York in 2018 and speakers’ written contributions and the proceedings would be
published in book form as a reference point for a wider debate about the Commission’s per-
formance in fulfilling its mandate.

There were, of course, limits to the Commission’s capacity. The current turbulence on the
international political scene might bode ill for the progressive development and codification
of international law and might affect the Commission directly or indirectly. States, courts,
international organizations or other actors might not be receptive to the increased activity of
the Commission. The only way that the Commission could respond to those challenges to the
international rule of law was to base its work on authoritative sources, to present its work in a
transparent and well-argued fashion and to maintain its cohesion in order to remind States and
other actors that there was a common basis on which peaceful and fruitful international rela-
tions needed to be conducted in everyone’s common interest.

The five panels would focus on questions of immediate interest to the Commission, but each
of the topics was affected by broader political and other developments. The subject of the first
panel — “The Commission and its impact” — called for consideration of the Commission’s
role in relation to its addressees and international law as a whole. The second panel — “The
working methods of the Commission” — concentrated more on technical matters, but work-
ing methods might well be mirrors or symptoms of more general policy or developments. The
third panel — “The function of the Commission: How much identifying existing law, how
much proposing new law” — addressed a classic question which had acquired greater signifi-
cance, given that the products of the Commission’s work were more frequently used by na-
tional and regional courts than they had been in the past. The fourth panel — “The changing
landscape of international law” — was also concerned with matters which were high on the
Commission’s current agenda, namely how to determine the priority of the multitude of areas
where the Commission could possibly contribute. The title of the fifth panel — “The authority
and the membership of the Commission” — might suggest that there was a connection be-
tween the Commission’s authority and its membership, but panellists were obviously free to
question whether and to what extent that was the case.
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Peremptory norms of general international law (jus cogens)
(continued)

(p- 10) Mr. Nolte said that he wished to thank the Special Rapporteur for his rich third re-
port on jus cogens, which covered many important questions in a crucial area of international
law. The Commission needed to deal with such questions in a particularly careful way. Any
premature conclusions could have serious effects on the state and the working of the interna-
tional legal system.

The procedural rules set out in articles 42 and 65 of the 1969 Vienna Convention on the Law
of Treaties were of great importance for ensuring the stability of treaty relations and for pre-
venting incorrect or abusive invocations of jus cogens. It was therefore crucial that those arti-
cles should be taken as the point of departure when considering the relationship between the
rules regarding the consequences of jus cogens and the procedure by which the existence of a
jus cogens norm was determined. Such rules needed to be reaffirmed.

That being said, national and regional courts had occasionally raised the issue of whether a
particular treaty, or treaty-based decision, violated a norm of jus cogens, without making the
consequences of such a violation dependent on following the procedure under the Vienna
Convention. It would indeed be difficult for national or regional courts to suspend the effects
of their judgments, if they concluded that a treaty violated a norm of jus cogens, until the
States concerned had followed the procedure under the Vienna Convention. That did not
mean, however, that the obligation of States under the Vienna Convention to follow the pro-
cedure did not also apply in such cases; it did indeed apply. Therefore, a State whose court
had declared a treaty to be invalid because it would conflict with a jus cogens norm must noti-
fy other States; and a State that considered that the court of another State had wrongly de-
clared a treaty to be invalid for the same reason could choose to follow the procedures under
articles 65 and 66 of the Vienna Convention.

An even more important question was whether States that were not bound by articles 65 and
66 of the Vienna Convention — either because they had not ratified the Convention or be-
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cause they had entered reservations with respect to article 66 — could simply invoke the inva-
lidity of a treaty as a result of a violation of a norm of jus cogens, or whether such States must
or should follow at least certain basic elements of the procedure laid down in the Vienna
Convention before being able to draw any consequences from their view that a treaty violated
a norm of jus cogens. There was no easy answer to that question. So far, relevant practice
seemed sparse. It was clear, however, that the recognition of jus cogens and its effects, by the
Vienna Convention, was premised on the requirement that a State could not unilaterally draw
consequences when it considered that a treaty was void because the treaty violated a norm of
Jjus cogens. Draft conclusion 14, by recommending States to submit the matter to the jurisdic-
tion of the International Court of Justice, seemed incorrectly to imply that they were free to do
so. While it was true that States that were not bound by the Vienna Convention were obvious-
ly not bound by article 66, which established the jurisdiction of the International Court of Jus-
tice, the rules contained in article 65 were more than mere treaty obligations. Rather, article
65 expressed certain generally recognized rules that should be recognized in the draft conclu-
sions. After all, in paragraph 109 of its judgment in the case concerning the Gabcikovo-
Nagymaros Project (Hungary/Slovakia), the International Court of Justice had noted the fol-
lowing regarding articles 65 to 67: “... if not codifying customary international law, [they] at
least generally reflect customary international law and contain certain procedural principles
which are based on the obligation to act in good faith.” He therefore proposed inserting a new
paragraph above the current paragraph 1 of draft conclusion 14, to read:

“A State party which invokes the invalidity of a treaty as resulting from a conflict with
a peremptory rule of general international law (jus cogens) shall notify the other par-
ties of its claim. If another party raises an objection, the States parties concerned shall
negotiate in good faith with a view to agreeing on a solution or an appropriate proce-
dure to resolve the dispute. The invoking party may give effect to its claim in relation
to any objecting party after the invalidity of the treaty has been determined as agreed
by them.”

The proposed additional paragraph reflected the basic elements of article 65 of the Vienna
Convention, using language from that provision. While article 65 was generally supported
during the elaboration of the Vienna Convention, it was well known that article 66 had at-
tracted several reservations and objections to those reservations. However, the basic elements
of article 65, as they were reflected in the proposed additional paragraph, expressed certain
core rules that flowed from the generally recognized obligations to act in good faith and to
settle disputes peacefully. The rules acquired their specific character in the present context
from the importance of the question under which circumstances the fundamental principle of
pacta sunt servanda might be called into question by States parties when invoking jus cogens.

The question of the procedure by which a conflict with a jus cogens norm was determined
arose with respect not only to treaties but also to other sources of law and of obligations, as
covered in draft conclusions 15 to 17. It was his view that the same procedural rules should
apply for all sources of law and obligations. He therefore proposed that the additional para-
graph that he had put forward in respect of draft conclusion 14 should either be added, mutatis
mutandis, to draft conclusions 15 to 17, or, preferably, that the Commission should formulate
a general draft conclusion on procedure. Such a draft conclusion would read:

“A State which invokes the invalidity of an obligation as resulting from a conflict with
a peremptory rule of general international law (jus cogens) shall notify other States
concerned of its claim. If another State raises an objection, the States concerned shall
negotiate in good faith with a view to agreeing on a solution or an appropriate proce-
dure to resolve the dispute. The invoking State may give effect to its claim in relation
to any objecting State after the invalidity of the obligation has been determined as
agreed by them.”
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The proposed new paragraph did not address all the questions that might arise in the context,
including the issue of whether a treaty was presumptively valid if States parties were unable
to agree on a way to determine if a treaty was invalid because it would violate a norm of jus
cogens. It would clearly be preferable for the Commission to formulate a conclusion in that
respect. If it did so, it should take care not to be overly influenced by the distrustful attitudes
that many States had displayed towards the International Court of Justice in the 1960s and
1970s, following its 1966 judgment in the South West Africa cases.

Turning to the individual draft conclusions, he said that draft conclusion 10 was a good point
of departure with regard to the consequences of jus cogens, although he had doubts regarding
the second sentences of paragraphs 1 and 2. While supporting the thrust of paragraph 3, he did
not see why the rule of interpretation contained therein should not also apply to rules of cus-
tomary international law and other sources of obligations that were addressed in other pro-
posed draft conclusions, especially draft conclusions 15 to 17. Moreover, if there were a gen-
eral rule of interpretation, it would not be necessary to repeat the rule in draft conclusion 17
(2), specifically for resolutions of international organizations.

He supported paragraph 2 of draft conclusion 11; however, subparagraphs 2 (b) and (c) were
superfluous and might even be misleading, principally because they covered matters that were
already addressed in subparagraph (a). As for paragraph 1 of draft conclusion 11, it was true
that the paragraph reflected the Commission’s views in the lead-up to the adoption of the
1966 draft articles on the law of treaties. There was, moreover, a strong argument in favour of
draft conclusion 11 (1), according to which the non-severability rule emphasized the im-
portance of jus cogens and provided a sanction and a deterrence against violations of jus co-
gens. Those facts notwithstanding, he had pragmatic doubts about the content of paragraph 1.
By way of example, he noted that the General Assembly had declared in 1979 in its resolution
34/65 “that the Camp David accords and other agreements have no validity in so far as they
purport to determine the future of the Palestinian people and of the Palestinian territories oc-
cupied by Israel since 1967.” The Assembly thereby seemed to have expressed the view that
certain provisions of the Camp David accords would remain valid even if others violated a
norm of jus cogens which existed prior to the conclusion of the treaty. Given the increase,
since the 1960s, of the number of norms that were arguably jus cogens and given the com-
plexity of many treaties that had been concluded thereafter, it was likely that specific rules
from treaties that were otherwise unobjectionable might be called into question as violating
Jjus cogens. He wondered whether it would be necessary or appropriate to request the parties
to such a treaty to revise it as a whole in cases in which an interpretation of the treaty con-
cerned in conformity with jus cogens norms was not possible. Perhaps, then, the Commission
should consider basing the entire draft conclusion on the severability approach contained in
paragraph 2 of draft conclusion 11, with a presumption that the whole treaty was void in a
case like that set out in article 53 of the Vienna Convention. Draft conclusion 11 could also be
extended to cover secondary treaty law, namely acts of international organizations that created
obligations for States.

He agreed that draft conclusion 12, which dealt with the duty to eliminate consequences of a
treaty that conflicted with jus cogens, should be based on article 71 of the Vienna Convention.
However, the phrase “as far as possible”, which appeared in paragraph 1 (a) of that article,
should not be omitted, as it was important in assuring that the legal effect of rules of jus co-
gens remained practicable. He supported in principle draft conclusion 13, although its place-
ment should be discussed.

With regard to draft conclusions 15 to 17, he agreed with the Special Rapporteur that it was
not necessary to address the consequences of peremptory norms on general principles of law.
He could not conceive of a situation in which a general principle of international law could
conflict with a norm of jus cogens. If such a situation were to be asserted by a State, the gen-
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eral principle of law would surely be interpreted in a way that would render it consistent with
jus cogens. While he generally supported draft conclusion 15, he wondered why the words
“not of a jus cogens character” appeared only in paragraph 2 and not in paragraph 1. As it was
currently formulated, paragraph 1 seemed to exclude the possibility of replacing one rule of
jus cogens with another — a possibility that was envisaged in article 64 of the Vienna Con-
vention.

In draft conclusion 16, the expression “unilateral act” could, in the context, give rise to the
misunderstanding that purely factual acts could be invalidated by jus cogens. When adopting
its Guiding Principles applicable to unilateral declarations of States capable of creating legal
obligations in 2006, the Commission, acknowledging that the term “unilateral act” could give
rise to misunderstandings, had clarified that it referred to “juridical act[s that] necessarily
impl[y] an express manifestation of a will to be bound on the part of the author State”. That
should be made clear in the context of the topic of jus cogens, for example by replacing the
term “unilateral act” with “unilateral commitment”.

Regarding draft conclusion 17, he agreed with the Special Rapporteur that it was useful to
cover, in the context of jus cogens, the acts of international organizations that created legal
obligations and that such acts, if and insofar as they conflicted with jus cogens norms, were
invalid. However, he was not convinced that the draft conclusion should be limited to binding
resolutions, and even less so that it should single out one specific form of binding resolutions
— those of the Security Council of the United Nations. The fact that there had been major
debates on the relation of Security Council resolutions with norms of jus cogens did not justi-
fy such a narrow focus in a project that was aimed at formulating general rules. Otherwise, the
Commission would risk being misunderstood as taking a generally distrustful position vis-a-
vis the Security Council and its resolutions.

He broadly agreed with draft conclusions 18 to 21, although he suggested that, in draft con-
clusion 21, the word “serious” should be inserted before the phrase “breach of a peremptory
norm”, consistent with the language of article 41 (2) of the articles on State responsibility for
internationally wrongful acts.

He was not convinced by the assertion in the Special Rapporteur’s report that draft conclu-
sions 22 and 23, on criminal responsibility, were “effects of peremptory norms of general
international law (jus cogens) on individual criminal responsibility in international criminal
law”. First, the Commission’s work on the topic of jus cogens was based on a distinction be-
tween the rules regarding the methodology for determining all rules of jus cogens and their
effects, on the one hand, and the rules that might be contained in a possible, “illustrative”, list
of specific rules of jus cogens, on the other. The Special Rapporteur had confirmed that dis-
tinction by asking members, when introducing his second report (A/CN.4/706), to convey
their views on whether an illustrative list of specific norms of jus cogens should be formulat-
ed. Given that no proposal had been made by the Special Rapporteur to that effect and that the
Commission had not yet taken a decision on the matter, the third report should attempt only to
address the effects that were applicable to all rules of jus cogens. Draft conclusions 22 and 23,
however, concerned only certain, specific rules of jus cogens, the prohibitions of international
crimes, and a limited number of possible specific effects that might result from those prohibi-
tions. For that reason alone, draft conclusions 22 and 23 were not part of what the Commis-
sion had agreed to cover as part of the topic at the current stage.

Secondly, even if the term “effect (or consequence) of jus cogens” were to extend, at the cur-
rent stage, to the possibility of addressing specific consequences of specific rules of jus co-
gens — which was not the case — the Commission would then also have to deal with other
such specific consequences. The right of self-determination, for example, was said to produce
certain specific consequences, but those were not addressed in the report. It was therefore
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selective to cover a limited number of possible specific effects of international crimes and not
of other specific jus cogens norms.

Thirdly, even if it were appropriate, in the current context, to address specifically the effects
of international crimes as norms of jus cogens, the third report did not do so in accordance
with the methodological requirements set out provisionally by the Drafting Committee. A
thorough analysis of State practice in all its forms was necessary, according to provisionally
adopted draft conclusions 5 and 6, by identifying, first, a norm of general international law —
most commonly a rule of customary international law — and, secondly, a specific opinio juris
of States according to which a particular rule of customary international law had a peremptory
character. Those requirements constituted a high threshold that were not addressed in the third
report. If in his report the Special Rapporteur was asserting that draft conclusions 22 and 23
were not themselves jus cogens but nevertheless effects of jus cogens, he wondered what cri-
teria should be used for determining that a simple rule of customary international law was the
effect of a jus cogens norm.

The Special Rapporteur, in his report, merely attempted to demonstrate that draft conclusions
22 and 23 had some support in practice, and that they flowed from the character of interna-
tional crimes. The Commission did not usually consider that type of reasoning to be sufficient
for identifying a rule of customary international law or a norm of jus cogens, as confirmed in
its recently adopted conclusions on the identification of customary international law and in the
provisionally adopted draft conclusions on the topic of jus cogens. It was not sufficient, in
order to demonstrate certain further effects, to demonstrate that international crimes were jus
cogens norms; rather, it was necessary to show that a large majority of States accepted and
recognized as jus cogens a particular effect of such a norm. The third report did not fulfil such
requirements. Instead, the Special Rapporteur had attempted to draw conclusions by way of
theoretical reasoning, despite having rejected that approach in his general remarks at the be-
ginning of the third report. It was also not sufficient to invoke certain instances of practice
when they were far from being generally accepted as rules of jus cogens. Thus, even if the
reasoning behind draft conclusions 22 and 23 established that those draft conclusions reflect-
ed customary international law, it would be insufficient to show that they were effects of in-
ternational crimes.

Fourthly, the reasoning provided in respect of draft conclusion 23 (2) was particularly incom-
plete and therefore unpersuasive. The assertion that the rule that the Commission had provi-
sionally adopted as draft article 7 in the context of the topic “Immunity of State officials from
foreign criminal jurisdiction” was an effect of the norm of jus cogens that prohibited the
commission of core international crimes was surprising. In its debate on that draft article at its
previous session, the Commission had also discussed whether it constituted a rule of custom-
ary international law, in the sense of a rule of ordinary customary international law; varying
views had been expressed by members in that regard. Even among those members who had
ultimately voted in favour of draft article 7, a majority had not made the claim that it ex-
pressed a rule of customary international law. The Special Rapporteur herself had spoken only
of a “trend” to that effect. It was puzzling that a norm that a majority of the Commission did
not recognize as a rule of simple customary international law, could be characterized, just one
year later, as being the effect of a norm of jus cogens.

During the debate in the Sixth Committee on draft article 7 of the topic of immunity of State
officials from foreign criminal jurisdiction, the Member States that had made statements had
been evenly split on the question of whether or not draft article 7 (1) reflected customary in-
ternational law. More importantly, only 5 States had more or less clearly expressed the view
that draft article 7, paragraph 1, reflected customary international law, whereas 16 States had
more or less clearly expressed the view that draft article 7, paragraph 1, did not reflect cus-
tomary international law. In his view, the third report on the current topic was attempting to
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reopen the debate in an inappropriate context. Under the circumstances, he failed to see how it
could be asserted, at the current stage, that the proposition contained in draft conclusion 23 (2)
was a norm of jus cogens, or the effect of a rule of jus cogens.

The question of how to deal with draft conclusions 22 and 23 on the current topic was not one
that should divide the Commission along the same lines as draft article 7 of the topic of the
immunity of State officials from foreign criminal jurisdiction. Those colleagues who had vot-
ed in favour of that draft article 7 should not simply take draft conclusions 22 and 23 on the
current topic as an opportunity to reaffirm their positions on draft article 7. Such an approach
would be based on a misunderstanding: although that draft article resembled draft conclusions
22 and 23, there was a crucial difference in whether a rule was an effect of a jus cogens norm,
or simply a rule of ordinary customary international law — or even a proposal de lege feren-
da. In addition, draft article 23 (2), if adopted, would not include the procedural safeguards
that the Commission would have to discuss in the framework of the topic of immunity of
State officials from foreign criminal jurisdiction. For many members, the question of proce-
dural safeguards was inextricably connected with draft article 7 as provisionally adopted.
Draft conclusion 23 (2) would close the door to any possibility of arriving at a consensual
approach regarding draft article 7 on the topic of immunity of State officials from foreign
criminal jurisdiction. He was, moreover, concerned that the Special Rapporteur, in proposing
two draft conclusions whose content was more specifically addressed in the context of other
topics already on the Commission’s agenda, had not addressed the concern that those draft
conclusions could interfere with the Commission’s consideration of those other topics. Failure
to do so risked aggravating an already difficult situation.

On the substance, he failed to see how draft conclusion 23 (2) could be an effect of jus co-
gens. The International Court of Justice had stated in general terms that substantive norms of
jus cogens, such as the prohibitions of international crimes, on the one hand, and rules on im-
munity — which were procedural in character — on the other, were two sets of rules that ad-
dressed different matters. Draft conclusion 23 (2) therefore directly contradicted the Court’s
case law since its judgments in the cases concerning Jurisdictional Immunities of the State
(Germany v. Italy: Greece intervening) and the Arrest Warrant of 11 April 2000 (Democratic
Republic of the Congo v. Belgium). Moreover, if the Commission were to consider adopting
draft conclusion 23 (2), it would have to explain why the envisaged effect of the jus cogens
prohibitions of international crimes would be limited to establishing an exception to immunity
ratione materiae, and why they should not also extend to immunity ratione personae.

For the aforementioned reasons, he was opposed to referring draft conclusions 22 and 23 to
the Drafting Committee. That did not mean the Commission could not take up the draft con-
clusions at a later stage, if the Commission decided that it should elaborate an illustrative list
of specific rules of jus cogens and once definitive conclusions had been reached in the context
of the topics of immunity of State officials from foreign criminal jurisdiction and of crimes
against humanity. He was in favour of sending all the other proposed draft conclusions to the
Drafting Committee.

Regarding methods of work, he recalled that the proposed draft conclusions contained in the
Special Rapporteur’s first report on the current topic had been referred to the Drafting Com-
mittee, which had provisionally adopted them. However, those draft conclusions had been left
pending in the Drafting Committee. The Commission as a whole had been informed of the
Drafting Committee’s work through an interim report issued by the latter’s Chair, a report that
had been published, not very prominently, on the Commission’s website. That same proce-
dure had been repeated in 2017 with the second report, and he understood that it would be so
again with the Special Rapporteur’s third report. The Drafting Committee did not refer its
work back to the Commission for its consideration in plenary meeting, which in turn meant
that no commentaries were produced that the Commission as a whole and States could con-
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sider until the first reading of the draft conclusions. That was a serious problem, in that Mem-
ber States could not properly follow the Commission’s work on the topic and could not com-
ment meaningfully in such cases. Member States were able to access a mere summary of the
debate and the interim reports of the Drafting Committee Chair, which were not included in
the Commission’s annual report to the General Assembly and had not been discussed by the
Commission in plenary meeting. Proceeding in such a way raised two major problems. First,
the authority of the Commission’s work rested on its procedure and on its transparent interac-
tion with Member States, as represented in the Sixth Committee. It might under certain cir-
cumstances be acceptable to postpone the elaboration of commentaries and the adoption by
the Commission as a whole of provisionally adopted draft conclusions until the following
session; however, such exceptions should not become the rule.

Secondly, the response by States to the Commission’s work was often limited. The Special
Rapporteur himself had, in a different context, suggested that that might be attributable in part
to the lack of resources by a number of States to digest the Commission’s work within the
available time frame. If the Commission did not express its considered view on the progress
made at each session, and if it presented the results of its work over several years by present-
ing a single large set of commentaries to an entire set of draft conclusions, it would be impos-
sible for many States, especially developing States, to take a meaningful position on the
Commission’s work.

He was aware that the way in which the Commission had proceeded with the topic of identifi-
cation of customary international law had set a certain precedent for the method that seemed
to be envisaged for the topic currently under discussion. The difference between the two situa-
tions, however, was that the draft conclusions on the topic of identification of customary in-
ternational law had been dealt with essentially over two sessions — in 2014 and 2015 — and
that the consideration of the topic in 2014 had taken place at such a late stage in the session
that it had been impossible to prepare commentaries. For the current topic, the Drafting
Committee was already in its third year of work, yet had produced no output in a form on
which States could confidently comment on.

In raising such concerns, he did not mean to suggest that the Special Rapporteur or the Com-
mission were consciously disregarding important aspects of established procedures; rather, it
seemed that they were, almost unconsciously, slowly and nearly imperceptibly changing the
Commission’s working methods. While the Special Rapporteur no doubt had understandable
concerns of efficiency, he wished to note that such an approach entailed serious costs for the
legitimacy and transparency of the Commission’s work and for the ability of States to respond
meaningfully to the work. Such a question of procedure was not one that could simply be del-
egated to the Working Group on methods of work; the Commission had a usual method of
work and, if it wished to change it, it should do so only on the basis of a conscious, well-
considered decision.
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Subsequent agreements and subsequent practice in relation to the in-
terpretation of treaties (continued)

Report of the Drafting Committee

(p- 9) Mr. Nolte (Special Rapporteur), responding to the point raised by Mr. Saboia regard-
ing paragraph 2, said that he had re-read the statement of the Chair of the Drafting Commit-
tee, and it did not indicate or imply that the term “subsequent practice” had been used to mean
anything in that paragraph other than what it did in the other draft conclusions. The reason for
the proposal to insert the words “of the parties” had been to emphasize the distinction between
the practice of an international organization on the one hand and the subsequent practice of
the parties on the other. And since there were two kinds of subsequent practice that had been
distinguished, the one referred to under article 31 (3) (b) had to be “of the parties”, because
that meant of all the parties, but the subsequent practice under article 32 did not have to be
that of all the parties, it could also be that of fewer parties. So that was the explanation of the
Chair of the Drafting Committee.

(p- 10) Mr. Nolte (Special Rapporteur), responding to the issue raised by Mr. Tladi, noted
that Mr. Tladi had referred to the fact that paragraph 1 of article 31 had been “excluded”. The
reference to paragraph 1 of that article had been deleted from paragraph 3 of the draft conclu-
sion, not in order to exclude paragraph 1, but to include more than paragraph 1. The Drafting
Committee had, in a sense, reverted to the usual formulation whereby, when a treaty was ap-
plied, it was applied according to articles 31 and 32. Consequently, article 31 (1) was there, it
was just not explicitly mentioned.

The reason it had been mentioned in the text adopted on first reading had been in order to
preclude the possible misunderstanding of the reference to article 31 as a whole as suggesting
that the Commission considered the practice of international organizations to be practice that
was covered by article 31 (3), which referred to the subsequent practice of all the parties. That
was a concern that the Drafting Committee had not found necessary to pursue because article
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31 (3) (a) and (b) explicitly referred to the practice of “the parties” and consequently could
not relate to the practice of an international organization.

As a result, the Drafting Committee had reverted to the usual formulation whereby a treaty
must be interpreted in accordance with articles 31 and 32, as a whole, in a single combined
operation, using all means of interpretation, including articles 31 (3) (¢) and (4), and including
the practice of international organizations, but not specifically meaning the rules of interna-
tional law that were set forth in article 31 (3) (¢), as such, but together with the other means of
interpretation. It was in that sense that the question had been debated in the Drafting Commit-
tee, and he would be happy if Mr. Tladi could accept that, and if the Commission could adopt
draft conclusion 12 as it was currently worded.

(p- 12) Mr. Nolte (Special Rapporteur) said that he wished to express his gratitude to the
Chair of the Commission, the Chair of the Drafting Committee and all the other Commission
members for the cooperative and collegial spirit they had shown in finalizing the work on the
topic. Although that work would not be complete until the commentaries had been adopted,
the Commission had just taken a very important step in that direction. He also wished to thank
the Secretariat, in particular the Secretary to the Commission, and Mr. Nanopoulos, both of
whom had made excellent contributions to the work on the topic and had provided excellent
support to the Commission. It was his hope that the draft conclusions would help those who
were called upon to interpret treaties in the future and would make a contribution to interna-
tional law.
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Provisional application of treaties (continued)

(p- 3) Mr. Nolte said that he wished to thank the Special Rapporteur for his rich and thought
-provoking report, which contained a comprehensive review of the development of the topic
in the Commission thus far, together with an extensive collection of materials and a number
of final proposals. It would provide a useful basis for the Commission’s deliberations on the
topic. He welcomed the third memorandum on the topic by the Secretariat (A/CN.4/707),
which was a valuable source of relevant treaty practice.

Regarding the two new draft guidelines proposed by the Special Rapporteur, like Mr. Murase,
Ms. Galvao Teles and Mr. Murphy, he saw no need for dr aft guideline 8 bis (Termination or
suspension of the provisional application of a treaty or a part of a treaty as a consequence of
its breach). A clear and simple special procedure for termination was provided for in article
25 (2) of the 1969 Vienna Convention on the Law of Treaties that did not require terminating
States to provide any reasons or follow any of the procedures set out in articles 65 to 68 of the
Convention that would, on the contrary, apply to the termination of a treaty under article 60 of
the Convention. Article 25 (2) covered all contingencies that had so far been relevant in prac-
tice. Consequently, he also saw no reason to refer to article 60 in the context of the current
topic.

Although there was admittedly some truth to the maxim a maiore ad minus, to which Mr.
Reinisch had referred, it could not be the complete answer. In keeping with the explanations
provided by Mr. Nguyen and Mr. Murphy, he was of the view that a separate draft guideline 8
bis, as proposed by the Special Rapporteur, ran the risk of creating misunderstanding and un-
necessary confusion regarding the relationship between termination under article 25 (2) and
termination under article 60. Such difficulties would be compounded if the Commission went
a step farther, as had been proposed by Mr. Reinisch, and referred also to other grounds for
termination. It should be sufficient to have a general draft guideline that indicated that the
draft guidelines were without prejudice to the rules of the 1969 Vienna Convention.
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Concerning the proposed draft guideline 5 bis (Formulation of reservations), he too did not
think it would be useful to adopt a draft guideline on reservations, particularly if it consisted
only of a “without prejudice” clause, which could lead to misunderstanding. The Special Rap-
porteur had indicated in his introductory statement that many of the examples that had been
submitted to him were not reservations but interpretative declarations. Mr. Murphy had ex-
pressed the view that the lack of practice in that respect was, in and of itself, sufficient reason
not to address the question of reservations in a draft guideline. In his own view, a lack of
practice did not make it impossible to state the law, as courts were, after all, sometimes con-
fronted with that situat ion and were required to make a decision, even if by analogy. He nev-
ertheless agreed with Mr. Murphy and Mr. Nguyen that there were no simple answers to that
question and that the Commission should therefore not address reservations in the context of
the ¢ urrent project.

On the question of the model clauses proposed by the Special Rapporteur, he wished to keep
an open mind. Their purpose was to offer States a full panoply of choices regarding provi-
sional application. However, those proposed in the report were few in number and very ab-
stract, and they failed to address some of the most important issues related to provisional ap-
plication. One such issue was the widespread use of clauses containing agreed limitations on
the scope of provisional application in order to ensure that provisional application was com-
patible with internal laws, in whole or in part. It would be very useful for States to have model
clauses for that purpose. The Secretariat had noted in its memorandum that clauses on provi-
sional application were often formulated in rather general terms. It would therefore be helpful
if the Commission could provide States with clauses from practice that did not overly restrict
the scope of provisional application, while ensuring that there would be no need to amend
their internal laws, particularly their parliamentary legislation, in order to enable ratification
and entry into force of the treaty. In that sense, he agreed with Mr. Murphy that the Commis-
sion should select some clauses from State practice tha t it found particularly useful from
among those compiled by the Secretariat in its excellent memorandum.

Concerning the designation of the Commission ’s outcome on the topic, model clauses cer-
tainly ought to be conceived of as “guidelines”. However, to the extent that the current draft
guidelines constituted interpretations of article 25 of the 1969 Vienna Convention and were
based on State practice and case law, they could just as well be called “conclusions”. On the
other hand, in contrast to the draft co nclusions on the topics “Subsequent agreements and
subsequent practice in relation to the interpretation of treaties” and “Identification of custom-
ary international law”, the Commission’s output on the current topic did not concern method-
ological questions and was addressed not to a broad range of users but rather to specialists in
government ministries. Accordingly, the output could be referred to as “guidelines”. Never-
theless, the designation “guidelines” did not indicate a greater degree of normative force in
the strictly legal sense.

In conclusion, he was not persuaded that the two proposed draft guidelines were necessary or
useful for the project, and he agreed with Mr. Murphy that they should not be referred to the
Drafting Committee. If they were referred to the Drafting Committee, it should be on the un-
derstanding that the latter had the liberty to decide whether draft guidelines on termination
and reservations should be proposed at all. The draft model clauses, on the other hand, should
be referred to the Drafting Committee, with the understanding that additional model clauses
from the memorandum should be considered as well.
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Identification of customary international law (continued)

(p- 8) Mr. Nolte said that the Special Rapporteur had guided the deliberations skilfully,
drawing on his outstanding experience and inimitable persuasive style. The work on the topic
was in its final stages and, once completed, it would be one of the Commission’s most signifi-
cant outcomes for a long time.

He was confident that the final outcome would be a singular achievement, which would be
recognized as providing a reliable framework for the identification of one of the two most
important sources of international law. The framework should provide sufficient, but not too
much, room for identifying and developing rules of customary international law. Much de-
pended, however, on how the Commission handled the Special Rapporteur’s latest proposals
— not all minor or merely technical — which were principally intended to accommodate the
comments of some States. For the reasons set out below, he considered that, in most cases, the
Commission should retain the wording of the draft conclusions as adopted on first reading.

Until the late 1980s, the main problem for the identification of customary international law
had been a lack of information, with only a few academic journals from developed countries
publishing accounts of the practice of certain States. That had been the main reason for the
Commission’s efforts to make the ways and means of customary international law more readi-
ly available. Since the early 1990s, however, the opposite problem of information overload
had emerged, as illustrated by the impressive memorandum prepared by the Secretariat. In
principle, even the least developed States could easily register their position on any question
on a government website and, even if a State did not publish a digest of its practice, it left a
digital footprint of such practice which might, in principle, be identified. It had also become
possible to identify customary international law in more areas than before. More international
and national courts, among other actors, were being called upon to decide whether there was a
rule of customary international law that they must apply.

Those developments posed a fundamental challenge for customary international law as a
source of international law. At first sight, they appeared very positive; the means to identify
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customary rules were more readily available, and there were more areas and actors for which
such rules were relevant. However, the explosion of information and the number of relevant
actors made it more likely that the standards for the formation and identification of customary
international law would become confusing and diluted. There was a risk that not only States,
but also courts, tribunals and other actors would apply different standards and use the availa-
ble information selectively, perhaps swayed by the prevailing preferences in certain fields.
The Commission must therefore ensure that a common standard was maintained and that the
identification of customary rules was not taken lightly. Otherwise, the authority and value of
that source of international law would be diminished, particularly in the eyes of national legal
authorities. For those reasons, he strongly supported the Special Rapporteur’s overall ap-
proach, which was to require some rigour in the identification of customary international law
and to emphasize the primary role of States in the formation of customary rules, as well as to
maintain continuity regarding the standards for the identification of such rules by emphasizing
the long-standing case law of the International Court of Justice.

However, the baby should not be thrown out with the bathwater; the rules on the identification
of customary international law could not and should not be so strict that they made it difficult
or impossible to identify even rules that had been generally assumed to exist for a long time.
They should also not discourage international cooperation. Yet, some of the changes proposed
by the Special Rapporteur, at the initiative of a few particularly active States, could have a
suffocating effect on customary international law.

The proposal that clearly went too far was the insertion of the word “deliberate” in paragraph
1 of draft conclusion 6. It would mean that a general practice, which must indeed be wide-
spread and representative, could only be formed if almost all States not actively engaging in
the practice deliberately refrained from doing so, in a demonstrable manner. Given such a
requirement, it would be realistically impossible in many deserving cases to demonstrate that
an omission was deliberate, despite the vastly expanded sources of information available.
That would be particularly true if some States, or groups of States, developed no views on the
rule in question. He was still impressed by the comments made by Mr. Tladi on the inactivity
of many States regarding many rules. He was very much in favour of helping those States
develop and express their views on all topics at the international level, and it was his under-
standing that a side-event would soon be organized where such possibilities could be dis-
cussed. However, it could not be right that the lack of a demonstrable deliberate omission by a
substantial number of States could prevent the formation and identification of rules of cus-
tomary international law in the case of an otherwise widespread practice. That was not to say
that the position of passive States was not important. It was, and such States could now make
their views known much more easily than before, including through regional organizations.
Nevertheless, States should not be able to inadvertently prevent the further development of
customary international law simply by the absence of deliberate omission regarding the prac-
tice of other States, which they could easily take note of, but which was presumably of less
interest to them.

Regarding the related issue of specially affected States, he supported the position of the Spe-
cial Rapporteur. Mr Tladi had made an impassioned plea, in the name of the sovereign equali-
ty of States, for the concept and role of specially affected States not to be recognized. Howev-
er, the concept did not and should not privilege the great powers, or stronger States in general.
On the contrary, a great power that claimed to be affected by everything could not claim to be
specially affected and could then only claim to be generally affected. A smaller State with
recognizable specific interests, on the other hand, could more plausibly invoke the concept.
Smaller States needed the concept of specially affected States more than larger States in order
to protect their voice and their interests in the formation of customary international law.
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The proposal to replace the word “consistent” with “virtually uniform” in paragraph 1 of draft
conclusion 8 could also limit the development of customary international law. While the ex-
pression had occasionally been used in court decisions, it would create an unrealistic expecta-
tion that virtually all States needed to engage in a specific conduct.

His second major concern was that some of the proposed amendments, including the changes
relating to the relationship between States and international organizations in the formation of
customary international law, would excessively discourage international cooperation. The
Special Rapporteur was proposing to substantially reduce the role of international organiza-
tions and those proposals should not be adopted.

As he himself had hinted in a question he had posed to Mr. Hmoud in an earlier meeting, he
had observed that States that were more fully integrated in international organizations, partic-
ularly regional organizations, tended to support the text as adopted on first reading, whereas
States that were less integrated were inclined to downplay the role of such organizations in the
formation of customary international law. He suspected that States that were less integrated
were concerned that those that were more integrated could increase their relative influence on
the formation of customary international law simply by establishing more international organ-
izations. Conversely, States that were more integrated were concerned that they would lose
influence if the role played by international organizations was not recognized. Both concerns
should be addressed in the draft conclusions.

He considered that the text as adopted on first reading had succeeded in striking a good bal-
ance by emphasizing the primary role of States in paragraph 1 of draft conclusion 4. The word
“primarily” in that context should not be given up. The insertion of the word “may” in para-
graph 2 would unnecessarily raise the threshold for the practice of international organizations
to be relevant. If an international organization took action in an area where its members would
otherwise have acted, that practice needed to count, because otherwise its members would
have given up their role in the formation of customary international law by establishing an
international organization and allowing it to act on their behalf. Apart from that substantive
consideration, he saw some discrepancy between the Special Rapporteur’s reasoning in para-
graphs 41 to 45 of his report, with which he largely agreed, and his proposed changes to draft
conclusion 4, which were perhaps the result of efforts to accommodate a few States; those
concerns could perhaps be addressed in the commentary. He therefore recommended that the
debate on such an important draft conclusion should not be fully reopened.

The same considerations applied to the Special Rapporteur’s proposal to add the words “in
certain circumstances” to paragraph 2 of draft conclusion 12. The formulation “may, in cer-
tain circumstances” was problematic, since “in certain circumstances” was already covered by
the word “may”. It was therefore redundant and risked creating additional uncertainty.

Regarding draft conclusion 15, he shared the Special Rapporteur’s position. He was not con-
vinced by the argument put forward by Mr. Murase that the concept of persistent objector was
a matter of application, not identification, of customary international law. In his own view,
even if the persistent objector rule was considered a form of application, such application
would involve and imply the need to identify the rule in question.

He regretted that three important points had not been covered in the proposed draft conclu-
sions and commentaries. First, the relationship between customary international law and gen-
eral principles of law should have been addressed; there should at least be a “without preju-
dice” clause and the matter should be given some attention in the commentaries. Fortunately,
the Commission would have an opportunity to address that relationship if and when it decided
to work on the topic “General principles of law”.
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Secondly, the Special Rapporteur seemed to be seeking to put the important dimension of the
formation of customary international law to rest by proposing to drop the word “formation”
from the draft altogether. However, replacing that word with “creative” would remove the
dimension of process — formation — almost entirely, which was so important for customary
international law. It would facilitate shortcut arguments for recognizing existing law, and he
had thought the Special Rapporteur wished to guard against such an impression. Less in-
formed readers might easily understand the word “creative” as simply a synonym of “expres-
sive”. Even though the International Court of Justice had occasionally used the expression
“expressive or creative”, the Commission should retain “formation” as the established term,
since it better captured the often-complicated and slow-moving process of customary law.

The third point concerned the references in the commentaries to the teachings of the most
highly qualified publicists of the various nations. The lack of references to authoritative litera-
ture in the commentaries was difficult to understand, since the Special Rapporteur himself
played a leading role in academic debates, in addition to his role as a foremost practitioner.
Even if he did not wish to be described as an academic, he was undeniably one of the most
highly qualified publicists. The question that should be asked is why he had chosen to omit
references to academic publications in the commentaries, because it was unlikely that he had
decided to do so simply to keep the commentaries succinct. He wondered whether that had
anything to do with the Special Rapporteur’s assessment that the increase in the number of
publications and the diversity of views expressed therein made that category of material less
useful than before for reaffirming the unity and rigour with which customary international law
should be identified. In his own view, however, while that goal might be easier to achieve by
focusing on the case law of the International Court of Justice, the Commission should not risk
placing the responsibility for explaining and justifying the existence of rules of customary
international law almost exclusively on one or a few courts. The Commission should continue
to base its work on all the means of interpretation, determination and identification mentioned
in Article 38 of the Statute of the International Court of Justice. Selecting among the various
authors might require some courage, but it was necessary and justified.

Lastly, he agreed that “conclusions” was the right term for the Commission’s output on the
topic, since it reflected the rich basis of the Commission’s work. It was particularly appropri-
ate when it came to the rules of interpretation and identification of international law. The term
“guidelines”, on the other hand, was only apparently more normative; it was suggestive of
decision makers who were interested in practical guidance, but also in flexibility. It should be
possible to explain that difference to law students.

He thanked the Special Rapporteur once again for his outstanding work and recommended
referring all the draft conclusions to the Drafting Committee.
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Subsequent agreements and subsequent practice in relation to the in-
terpretation of treaties (continued)

(p- 3) Mr. Nolte (Special Rapporteur) said that the debate had been surprisingly rich, given
the broad basic agreement on almost all issues, and he thanked members of the Commission
for their thoughtful contributions. Several references had been made to both the rigour and the
flexibility of his approach; he hoped that the former applied to the substance of his work and
the latter to his spirit of compromise, although a rigorous approach to substance implied cer-
tain limits on the possibility of finding compromises. Ms. Lehto had said that, as she was join-
ing the debate at the stage of the second reading of the draft conclusions on the topic, she in-
tended to be cautious in her comments. However, even those who had participated in the de-
bate from the beginning sometimes needed to be reminded of its history. Mr. Jalloh had ob-
served that, if possible, the general agreement that had been reached thus far should not be
called into question without compelling reasons and that many issues had been addressed in
the commentaries. The draft conclusions represented a collective effort of the Commission,
which had refined the text a number of times over the years. Moreover, a number of members
had rightly said that the comments by States gave no reasons for major amendments.

Very few comments had been made on draft conclusion 1 [1a] (Introduction), and only one of
them concerned a substantive matter, namely the suggestion by Sir Michael Wood that the
words “between States” should be added at the end of the draft conclusion, or that the rela-
tionship between the topic and the rules on interpretation in the 1986 Vienna Convention on
the Law of Treaties between States and International Organizations or between International
Organizations might be explained in the commentary. He was open to the latter suggestion
concerning the commentary; however, he took the view that, although the draft conclusions
mainly dealt with treaties between States, they might also be relevant to treaties to which non-
State actors were also parties. He therefore considered, along with some other members, that
the scope of the topic should not be narrowed down at the last minute.
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There had also been very few substantive comments on draft conclusion 2 [1] (General rule
and means of treaty interpretation). The most radical point had been made by Mr. Rajput
when he had stated that subsequent agreements and subsequent practice, under article 31 (3)
of the 1969 Vienna Convention on the Law of Treaties, were an appendage to context for the
purposes of interpretation and should therefore not be unduly emphasized. Sir Michael Wood,
on the other hand, had expressed the view that subsequent agreements and subsequent prac-
tice were of equal weight to the means of interpretation referred to in article 31 (1) of the
1969 Vienna Convention. The Special Rapporteur reminded members that the question of the
role and the relative importance of subsequent agreements and subsequent practice among the
various means of interpretation had been the subject of a thorough debate in 2013 that had
resulted in the current formulation of the draft conclusion; that formulation had satisfied pro-
ponents of different views. He therefore proposed that the existing formulation should be
changed only when there were widely accepted reasons to do so.

Sir Michael Wood had proposed a different, fundamental change to the draft conclusion,
namely the deletion of paragraphs 2, 3 and 4. He had taken the view that the inclusion of parts
of article 31 (3) in paragraph 3 detracted from the unity of the general rule of treaty interpreta-
tion and that no separate reference to “other subsequent practice” was needed or helpful in the
draft conclusion. The Special Rapporteur reminded members that the question of how to de-
scribe and reflect the pertinent provisions of the 1969 Vienna Convention for the purpose of
the draft conclusions — including the concern that articles 31 and 32 should not be called into
question or misrepresented and that subsequent agreements and subsequent practice should
not be overemphasized in the context of treaty interpretation — had also been the subject of
thorough debate in the Commission. He therefore hoped that those questions would not be
reopened in the Drafting Committee and was encouraged by Sir Michael Wood’s remark that
his concerns might be accommodated in the commentary.

Mr. Rajput had expressed concern that the word “rule”, in the singular, in the phrase “the rule
on supplementary means of interpretation” in paragraph 1 of the draft conclusion was incon-
sistent with the reference to “supplementary means of interpretation”, in the plural, in article
32 of the 1969 Vienna Convention. Similarly, Sir Michael Wood had stated that the reference
to “the rule on supplementary means” obscured the division in article 32 between the broadly
envisaged use of supplementary means to “confirm” the meaning of a treaty and the tightly
conditioned use of such means to “determine” the meaning. The Special Rapporteur noted
that the question of whether article 32 actually consisted of two rules or provisions rather than
simply two aspects of a single rule was a substantive issue and not merely a technical point of
drafting. However, it was not necessary at the current stage to determine whether that under-
standing of article 32 was correct. The distinction between “confirm” and “determine” was
flagged in the commentary to the draft conclusion and could be elaborated upon as far as nec-
essary there.

He considered that the unity of the process of treaty interpretation, as reflected in articles 31
and 32 of the 1969 Vienna Convention, was well captured in draft conclusion 2 as it currently
stood, and that there was a logic in the current order of the paragraphs. He would not, howev-
er, be fundamentally opposed to Mr. Grossman Guiloff’s proposal that paragraph 5 should be
moved, so that it would become paragraph 2, if that was the preference of the other members
of the Commission. He was also willing to confirm in the commentary that the rules on inter-
pretation set out in articles 31 and 32 applied, as a matter of customary international law, to
treaties that predated the 1969 Vienna Convention, as proposed by the United Kingdom and
supported by Mr. Grossman Guiloff, Mr. Hassouna and Mr. Ruda Santolaria. Lastly, he was
pleased that the Spanish-speaking members, namely Mr. Grossman Guiloff, Ms. Escobar
Hernéndez, Mr Ruda Santolaria and Mr. Vazquez-Bermudez, accepted his proposal to replace
the words “en el sentido del” in the Spanish version of paragraph 4 with the words “en virtud
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del” and agreed that it was necessary to verify whether that change had implications for the
other language versions of the text.

Support had been expressed for draft conclusion 3 [2] (Subsequent agreements and subse-
quent practice as authentic means of interpretation) by Mr. Hassouna and Mr. Rajput. Mr.
Cissé had expressed some doubts about the usefulness of the draft conclusion but had not ob-
jected to it or proposed an alternative formulation.

On draft conclusion 4 (Definition of subsequent agreement and subsequent practice), one set
of comments had focused on the proposal by Mr. Grossman Guiloff to move the definition of
“agreement” from draft conclusion 10 [9] (Agreement of the parties regarding the interpreta-
tion of a treaty) to draft conclusion 4, so as to facilitate the understanding of the term “subse-
quent agreement”. Mr. Reinisch had expressed openness to that proposal but Ms. Lehto and
others had expressed the view that the legal nature of a subsequent agreement had been suffi-
ciently addressed in the commentary to draft conclusion 4. He wished to point out that the set
of draft conclusions was structured in such a way as to move from the general to the specific,
so that not every question that came to the mind of the reader was immediately addressed.
Accordingly, any questions that arose regarding the term “agreement” were addressed in draft
conclusion 10. If the definition of the term were moved to draft conclusion 4, additional draft-
ing issues would arise. He therefore proposed to rely on the reference to draft conclusion 10
made in the commentary to draft conclusion 4 and/or on the capacity of the reader to digest
the set of draft conclusions quickly.

A second set of comments on draft conclusion 4 concerned the use of the expression “the par-
ties” in paragraph 1. Mr. Park, supported by Ms. Oral, Mr. Ruda Santolaria, Mr. Ouazzani
Chahdi and Mr. Rajput, had proposed that the expression should be changed to “all the par-
ties”. It was true that, in that paragraph, “the parties” meant “all the parties”; that point was
made clear in the commentary. By contrast, in the definition of subsequent practice in para-
graph 2, it was appropriate, as also suggested by Mr. Park, not to refer to “all the parties”,
because it was not the case that every party must have engaged in subsequent practice and
also because the necessary agreement of the remaining parties might, in certain circumstanc-
es, be established by their silence. That reasoning was consistent with the position expressed
by the Commission in its 1966 commentaries to the draft articles on the law of treaties: “By
omitting the word ‘all’ the Commission did not intend to change the rule. ... It omitted the
word ‘all’ merely to avoid any possible misconception that every party must individually have
engaged in the practice where it suffices that it should have accepted the practice.” In the Spe-
cial Rapporteur’s view, the use of the word “all” in paragraph 1 but not in paragraph 2 could
give rise to a misunderstanding by suggesting that only subsequent agreements and not subse-
quent practice required the agreement of all the parties. He therefore preferred to retain the
existing formulation of paragraph 1, a position supported by Mr. Sturma and Mr. Véazquez-
Bermudez.

Draft conclusion 5 (Attribution of subsequent practice) had given rise to an important debate
regarding the use of the term “attribution”, a debate which he had himself invited by stating
his sensitivity to the concern of the United States that the use of that term could give rise to a
misunderstanding that all conduct that could be attributed to a State under the articles on re-
sponsibility of States for internationally wrongful acts could be seen as subsequent practice
for the purpose of treaty interpretation under articles 31 and 32 of the 1969 Vienna Conven-
tion. Indeed, when he had first proposed what later became draft conclusion 5, he had referred
not to attribution in the sense of the articles on State responsibility but to attribution “to a
State party for the purpose of treaty interpretation” (see A/CN.4/660, para. 125). It was only
after the debate in the Commission, in which some members had insisted that a reference
should be made to the articles on State responsibility, that he had agreed to refer to the articles
in the commentary.
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The debate at the current session had resulted in broad agreement, in substance, on the need to
further clarify the fact that “attribution” in the sense of the articles on State responsibility did
not fully cover what was referred to in draft conclusion 5. In their comments, members had
taken one of two basic approaches. The first approach consisted in dropping the concept of
attribution and referring only to “conduct”; an explanation could then be given in the com-
mentary as to what kinds of conduct could and should be regarded as subsequent practice. If
that approach were to be taken, it should also be made clear in the commentary that the con-
duct must be attributable in the sense of State responsibility as a necessary, but not a suffi-
cient, condition for it to count as subsequent practice. The second approach consisted in re-
taining the concept of attribution but reformulating paragraph 1 to make it clearer that conduct
must not only be attributable to a State in the sense of State responsibility but must also be
undertaken in a recognized application of a treaty, along the lines of the proposal in the report.
In that case, it would need to be made clear in the commentary that such attribution was not
the only condition for conduct to count as subsequent practice. He considered that either ap-
proach was appropriate to achieve the generally accepted aim and was confident that the
Drafting Committee would, in a spirit of cooperation, find a satisfactory solution. He had tak-
en note of the various proposals by members regarding the formulation of the provision and
would take them up in the Drafting Committee.

Paragraph 2 of draft conclusion 5 had been addressed by only a few members, most of whom
had expressed their support. Mr. Nguyen had expressed certain doubts and had proposed
amended wording, which the Drafting Committee could discuss.

With regard to draft conclusion 6 (Identification of subsequent agreement and subsequent
practice), comments had been made only on paragraph 1. He had created some confusion by
recommending, in his report, that the word “normally”, rather than being deleted, should be
replaced with the word “always”. He had viewed that change as necessary following his rec-
ommendation to take up the proposal of Ireland that the words “for example” should be in-
serted after the words “this is not normally the case”. However, in his introduction of the re-
port at the current session, he had retracted the proposal to add the word “always”, which had
also been rightly questioned by Mr. Park. His recommendation, therefore, was to insert the
words “for example” and simply delete the word “normally” without replacing it. In sub-
stance, all members who had commented on the paragraph, namely Mr. Sturma, Mr. Gross-
man Guiloff, Ms. Oral and Mr. Hassouna, had expressed support for that recommendation,
which should provide a good basis for the deliberations of the Drafting Committee.

On draft conclusion 7 (Possible effects of subsequent agreements and subsequent practice in
interpretation), Mr. Rajput had proposed a reformulation of the second sentence of paragraph
1, so as to avoid creating the impression that a hierarchy existed among the alternatives given.
The Special Rapporteur was not persuaded that the text created such an impression. With re-
gard to paragraph 2, Mr. Grossman Guiloff had proposed that the word “clarification” should
be replaced with the word “confirmation”, since the word “confirm” was used in article 32 of
the 1969 Vienna Convention. However, “confirm” was not the only term used in article 32 —
“determine” was also used — and “clarification” was a general term that encompassed both
those alternatives. In a similar vein, Mr. Nguyen had proposed that “clarification” should be
replaced with “identification”. The Special Rapporteur hoped that Mr. Rajput, Mr. Grossman
Guiloff and Mr. Nguyen could accept the existing formulation of paragraphs 1 and 2, which
had been the subject of thorough deliberation.

With regard to the first sentence of paragraph 3, Mr. Rajput had expressed doubts about the
use of the word “presumed” on the grounds that it amounted to a legal fiction that subsequent
agreement or practice had to be presumed to be limited to treaty interpretation and did not
extend to amendment or modification. However, the word “presumed” referred to an interpre-
tative presumption, in other words, an aid for interpreters when they had to determine whether
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a specific subsequent agreement or subsequent practice amounted to an effort to amend or
modify a treaty. Interpretative presumptions were commonplace in law, for example presump-
tions in national law that laws were constitutional. In a similar vein, the Commission itself
had formulated an interpretative presumption when it had stated, in its 1964 commentaries to
the draft articles on the law of treaties, that “the Commission’s approach to treaty interpreta-
tion was on the basis that the text of the treaty must be presumed to be the authentic expres-
sion of the intentions of the parties”. The question of whether a subsequent agreement or a
subsequent practice was aimed at interpreting or modifying a treaty was a preliminary ques-
tion that needed to be resolved before the role of the subsequent agreement or subsequent
practice in the interpretation of the treaty could be determined. That question fell squarely
within the scope of the topic and was of practical importance. Mr. Murphy had expressed the
view that there was no basis for the presumption expressed in that sentence, at least as it relat-
ed to an agreement subsequently arrived at. He had therefore proposed that the sentence
should be deleted. A number of other members had expressed doubts about the same sen-
tence, albeit for different reasons, while further members had stated that they found the cur-
rent formulation of the paragraph to be satisfactory or acceptable.

As had been noted before, the three sentences in paragraph 3 were interrelated. They were
based on a wealth of court decisions and other supporting material, which were described in
the commentary. In several of the decisions cited, the courts had concluded, despite certain
indications to the contrary, that an agreement subsequently arrived at or a practice in the ap-
plication of a treaty had had the effect of contributing to an interpretation of a particular treaty
provision and did not amount to an amendment or modification of, or an attempt to amend or
modify, the treaty. The need to determine whether a subsequent agreement or subsequent
practice contributed to the interpretation of a treaty or aimed at its amendment or modification
was itself a question of interpretation, which was an important aspect of the topic. Indeed, as
part of its work on the law of treaties, the Commission had considered the effect of subse-
quent agreements and subsequent practice with respect both to the interpretation and to the
amendment or modification of a treaty. It had had good reason to do so, because it was appro-
priate to help interpreters to determine where interpretation ended and amendment or modifi-
cation began. The matter was addressed in paragraph 3 precisely in order to provide a safe-
guard against the draft conclusions being used to advocate modification of a treaty through
subsequent practice, as had been noted by Mr. Hmoud. The “without prejudice” clause — the
third sentence of the paragraph — was not enough on its own to provide interpreters with
guidance. For those reasons, he was convinced that paragraph 3, as a whole, was well ground-
ed and should be maintained. He was nonetheless open to the possibility of making smaller
changes that reinforced the basic thrust of the paragraph. One such change, favoured by Ms.
Galvao Teles, Mr. Ruda Santolaria, Ms. Lehto and Mr. Grossman Guiloff, would be to make
the third sentence of paragraph 3 a separate paragraph so as to emphasize the distinction be-
tween interpretation and amendment or modification.

As to draft conclusion 8 [3] (Interpretation of treaty terms as capable of evolving over time),
Ms. Oral and Mr. Ouazzani Chahdi had expressed doubts about the word “presumed”, while
Mr. Murphy had said that it should be deleted unless the Special Rapporteur could explain
why “presumed intention” was a superior formulation to “intention”. Mr. Murase had said that
the expression “presumed intention” seemed to prioritize the original intent of the parties and
subordinate other factors. Mr. Reinisch, Mr. Hmoud and Mr. Ruda Santolaria, on the other
hand, had argued in favour of retaining the expression. Mr. Hmoud in particular had pointed
out that the International Court of Justice had used the word “presumed” to refer to the inten-
tion of the parties to a treaty in its 2009 judgment in the case concerning Dispute regarding
Navigational and Related Rights (Costa Rica v. Nicaragua). Paragraph (9) of the commentary
to the draft conclusion also addressed Mr. Murase’s concern by quoting the Commission’s
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early commentary to the draft articles on the law of treaties: “the elucidation of the meaning
of the text rather than an investigation ab initio of the supposed intentions of the parties con-
stitutes the object of interpretation”. There was thus considerable support for the expression
“presumed intention” in the context of the draft conclusion. However, should the members of
the Commission continue to have doubts, the alternative would not be simply to delete the
word “presumed” but rather to remove the reference to “intention”, whether presumed or not.
In fact, in his original proposal he had deliberately omitted any reference to “intention”, and
the Commission had agreed on the current formulation only after a long debate. If members
wished to discuss the possibility of removing the reference, the debate on the draft conclusion
would have to be fully reopened, which did not seem warranted at the current stage.

With regard to draft conclusion 9 [8] (Weight of subsequent agreements and subsequent prac-
tice as a means of interpretation), the only issue that had been addressed by members was the
proposal by the United Kingdom that reference should be made in paragraph 2 to the con-
sistency and breadth of subsequent practice, a proposal which he, in turn, had recommended.
Mr. Murphy had strongly objected, stating that the proposed change made no sense because
there must already exist consistency and breadth in order for the practice to establish the
agreement of all the parties as required by article 31 (3) (b) of the 1969 Vienna Convention.
Mr. Murase and Mr. Park had voiced similar concerns. The reason for the recommendation to
accept the proposed change was that, since subsequent practice under article 31 (3) (b) did not
need to be the practice of all parties but must only establish the agreement of all parties, the
number of parties that actually engaged in a practice would often be relevant for the question
of the weight of a subsequent practice in the process of interpretation. That explanation could
be included in the commentary so as to prevent confusion, which would allay the concern
expressed by Ms. Lehto. Another possibility would be to consider Mr. Murase’s proposal that
paragraph 2 should be amended to read as follows: “The weight of subsequent practice under
article 31 (3) (b) depends, in addition, on whether and how conduct is repeated and how many
parties actively engage in the subsequent practice.” The Special Rapporteur’s preference,
however, was to add a reference to consistency and breadth, as recommended in his report, a
position for which a number of members had expressed support.

Regarding draft conclusion 10 [9] (Agreement of the parties regarding the interpretation of a
treaty), Mr. Murphy, commenting on the first sentence of paragraph 1, had said that, in the
context of article 31 (3) (b) of the 1969 Vienna Convention, it was not a requirement that each
party should be “aware of and accept” a “common” understanding of all the parties. For ex-
ample, the Supreme Courts of three States parties to a treaty might all render decisions in
which they arrived at the same interpretation of a treaty provision without being aware of each
other’s decisions. In that case, according to Mr. Murphy, there would be no need to establish
that each Supreme Court was aware of a common understanding of all three Supreme Courts.
He had therefore proposed that the words “a common” should be replaced with the words “the
same”, so that the phrase in question would read “requires the same understanding regarding
the interpretation of a treaty which the parties are aware of and accept”. Sir Michael Wood
and Ms. Oral seemed to lean in the same direction. Most members, however, preferred to keep
the existing formulation of the sentence. As pointed out by Mr. Ouazzani Chahdi, it was noted
in the report that the expression “common understanding” was used in the 1964 and 1966
commentaries to the draft articles on the law of treaties.

The Special Rapporteur was sensitive to the concern expressed by Mr. Murphy; in fact, the
Commission had already taken account of it to some extent by stating, in paragraph (8) of the
commentary to the draft conclusion, that “in certain circumstances, the awareness and ac-
ceptance of the position of the other party or parties may be assumed, particularly in the case
of treaties that are implemented at the national level”. The example given by Mr. Murphy
might be just one of those circumstances. The Special Rapporteur therefore proposed to ex-
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pand on such circumstances in the commentary, without, however, changing the formulation
of the draft conclusion or the point of principle that was reflected therein.

With regard to the second sentence of paragraph 1, Sir Michael Wood and Mr. Hassouna had
confirmed the point made therein, which was that a subsequent agreement need not be legally
binding. Mr. Hmoud had said that he remained of the view that such an agreement should be
legally binding; the Special Rapporteur did not, however, regard that observation as a funda-
mental objection. Sir Michael Wood had proposed a purely linguistic change, which the
Drafting Committee would consider.

Paragraph 2, which dealt, inter alia, with the role of silence, had not given rise to many com-
ments, except for an expression of support by Mr. Nguyen and Mr. Grossman Guiloff and the
expression of certain doubts by Mr. Sturma, who had not, however, proposed an alternative
formulation.

On draft conclusion 11 [10] (Decisions adopted within the framework of a conference of
States parties), most comments had related to the question of whether the word “consensus” in
paragraph 3 should be changed or removed. Mr. Hmoud had proposed that it should be re-
moved because consensus was procedural and did not reflect unanimity; Ms. Oral had made
the same proposal on the grounds that the reference added an element of confusion. Other
members, however, had expressed support for or acceptance of the reference. Mr. Gémez-
Robledo had proposed that, since there was no agreed definition of the word “consensus”, it
would be preferable to refer to decisions that were adopted with or without a vote.

The Special Rapporteur considered that the reference to consensus should be kept. It was true
that the term was procedural, but that was exactly the point: consensus was the most im-
portant procedure in practice in the given context. The reference should not, therefore, give
rise to confusion. With regard to the formulation, there seemed to be some support for placing
the reference in parentheses, as he had proposed in his report, but also support for retaining
the reference as it stood. He therefore leaned towards the view that no change was necessary;
however, it was for the Drafting Committee to consider the matter.

With regard to paragraph 3, Mr. Murphy had proposed that the word “all” should be inserted
before “the parties” in the phrase “agreement in substance between the parties”, given that not
all the parties were necessarily present at a conference of States parties. The Special Rappor-
teur did not think that such a change was necessary, for reasons similar to those he had de-
scribed in relation to the proposed addition of the word “all” in paragraph 2 of draft conclu-
sion 4. It was true that a decision of a conference of States parties at which not all parties were
present could not, as such, embody a subsequent agreement of the parties regarding its inter-
pretation. However, it might embody such an agreement after some time had passed, if the
parties that had not been present did not object when the circumstances called for some reac-
tion in the sense of draft conclusion 10, paragraph 2.

With regard to draft conclusion 12 [11] (Constituent instruments of international organiza-
tions), in order to accommodate the request of some States to make a clearer distinction be-
tween the subsequent practice of the parties and the practice of an international organization,
he had recommended in his report that the words “of the parties” should be added to para-
graph 2 after both occurrences of the words “subsequent practice”, as proposed by Romania
and Spain. Most members had expressed agreement with that proposal.

Mr. Murphy had proposed a reformulation of paragraph 3 of the draft conclusion, which
would reopen the debate on the whole paragraph. The wording of the paragraph had been
agreed upon after a thorough debate in the Drafting Committee and it had been accepted by
the Commission as a whole, together with the commentary, which had been adopted word by
word. The paragraph could not, therefore, be described as a last-minute compromise. It also
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did not state, as Mr. Murphy suggested, that the practice of an international organization con-
stituted the object and purpose of a treaty; it merely stated that such practice might contribute
to the interpretation of the organization’s constituent instrument when applying articles 31 (1)
and 32 of the 1969 Vienna Convention. Such reasoning had been used in the judgment of the
Caribbean Court of Justice referred to in the report. It was true that the primary element of the
judgment — that a particular decision of the Caribbean Community was “furthering a funda-
mental Community goal of free movement ... envisioned by the RTC [Revised Treaty of
Chaguaramas establishing the Caribbean Community]” — was not related to the issue at
hand. However, the Court had also held that the Community’s decision clarified one aspect of
the goal of the Treaty. Hence it had drawn, inter alia, on the practice of the organization when
determining the object and purpose of the Treaty, even if it had not explicitly referred to arti-
cle 31 (1). That decision was just one example of how the practice of an international organi-
zation might contribute to the interpretation of its constituent treaty; further examples were
given in the commentary. During the debate, Ms. Lehto had expressed her support for the
reference to articles 31 (1) and 32 for the reasons explained in the commentary; Mr. Ouazzani
Chahdi had also expressed similar agreement. The Special Rapporteur therefore hoped that
Mr. Murphy could agree to retain the current formulation of paragraph 3.

Draft conclusion 13 [12] (Pronouncements of expert treaty bodies) had given rise to the most
comments, no doubt because he had exceptionally chosen to reopen the debate on a paragraph
that had not been included in the draft conclusion as adopted on first reading. The reactions to
his proposal to add that paragraph to the draft conclusion as a new paragraph 4 had been
mixed. He reminded members of his two reasons for making the proposal at such a late stage.

The first reason was that a letter had been received from the Chair of the Human Rights
Committee after the completion of the first reading, stating: “In the Committee’s view, the
contribution that pronouncements of expert treaty bodies can have, whether or not they give
rise to a subsequent practice by the parties, would merit clearer recognition in the draft con-
clusions than in the form of a saving clause in paragraph 4 of conclusion 13 [12].” That ob-
servation deserved to be considered in a plenary debate. Indeed, certain States, such as the
Netherlands, had stated in the Sixth Committee that a more elaborate discussion of the legal
characterization of the practice of expert treaty bodies would have been welcome.

The second reason was that he felt that the debates in the Commission and the Sixth Commit-
tee had suffered from some confusion, for which he felt partly responsible, resulting from the
frequent failure to distinguish between the subsequent practice of the parties to a treaty and
other forms of relevant practice, such as the practice of an international organization. Such
other forms of relevant practice were not only those referred to in draft conclusion 12, para-
graph 3. The pronouncements of the Human Rights Committee, for example, had been re-
ferred to as the “practice of the Human Rights Committee” by the International Court of Jus-
tice in its advisory opinion on Legal Consequences of the Construction of a Wall in the Occu-
pied Palestinian Territory. In his view, the topic “Subsequent agreements and subsequent
practice in relation to the interpretation of treaties” was not confined to the practice of States;
if the pronouncements of treaty bodies could be counted as “practice”, they fell squarely with-
in the scope of the topic. The debates in the Commission and the Sixth Committee, however,
had focused on the judgment in the case concerning Ahmadou Sadio Diallo (Republic of
Guinea v. Democratic Republic of the Congo), in which the Court had referred to the pro-
nouncements of the Human Rights Committee as “interpretative case law” rather than “prac-
tice”. The discussion had thus turned into a debate on the role and value of such pronounce-
ments more generally. However, the Court’s use of the term “interpretative case law” had not,
in his view, been intended to change its basic characterization of those pronouncements as a
form of practice. For the reasons explained, his proposal should not be seen as surprising or
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illegitimate, as suggested by Mr. Murphy; nor was he was creating an artificial reason to refer
to the role of expert treaty bodies, as Mr. Rajput had said.

The debate had shown that the number of members who supported the proposal was almost
equal to the number who opposed it. Mr. Sturma and Mr. Park had said that they were open-
minded about it but had pointed out that the proposed new paragraph 4 would have to be rec-
onciled with the existing “without prejudice” clause. Ms. Escobar Hernandez, while express-
ing some sympathy for the proposal, had also made her own proposal for amendment. There
were, however, no clear conclusions to be drawn from the debate because different members
had given different reasons for their points of view. Some members who had endorsed his
proposal, for example, had said that they did not consider the pronouncements of expert treaty
bodies to be subsequent practice of the parties; others who had opposed it had done so on the
grounds that such pronouncements did not fall within the scope of the topic. In order to adopt
a proposed formulation, it would be necessary to reach an understanding on the question of
whether the pronouncements of expert treaty bodies constituted a form of practice that fell
within the scope of the topic.

He agreed with those members who considered that the current topic was not the appropriate
context in which to address in a comprehensive and general manner the legal significance and
effect of the pronouncements of expert treaty bodies. For that reason, he proposed to keep the
“without prejudice” clause. However, the retention of that clause did not preclude the addition
of the proposed new paragraph. “Practice” was, after all, the term that had been used by the
International Court of Justice to refer to such pronouncements. The real question, which had
not been fully addressed in the debate, was the extent to which such pronouncements played a
role that was analogous to the practice of international organizations in the application of their
constituent instruments. He hoped that the Drafting Committee would give him an opportuni-
ty to explain that limited aspect of the question with a view to arriving at a good solution.

Few other comments had been made on draft conclusion 13. Mr. Hmoud and Mr. Nguyen had
endorsed the recommended change to the reference to silence in the second sentence of para-
graph 3. Sir Michael Wood had expressed doubts about the term “pronouncements”, despite
having agreed to it on first reading, while Mr. Gémez-Robledo had proposed that it should be
replaced with the term “determinations”. The Special Rapporteur had explained, in his fourth
report (A/CN.4/694), that he had chosen the term “pronouncements” because of its compre-
hensiveness and neutrality; after debates in the plenary and the Drafting Committee, the
Commission had accepted it. In the debate at the current session, Mr. Jalloh and other mem-
bers had endorsed it. The Special Rapporteur therefore hoped that Sir Michael Wood and Mr.
Goémez-Robledo could find it acceptable.

With regard to the final form of the draft conclusions, Mr. Murase had proposed that the term
“guidelines” rather than “conclusions” should be used. While the Special Rapporteur appreci-
ated that Mr. Murase’s aim was as to attribute greater legal authority to the outcome of the
Commission’s work on the topic, he considered that it was more appropriate to emphasize the
fact that the Commission’s work rested on conclusions from the identification and interpreta-
tion of sources such as articles 31 and 32 of the 1969 Vienna Convention and from the obser-
vation of practice. Many other members supported that approach.

He proposed that the Commission should refer the draft conclusions to the Drafting Commit-
tee.
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Subsequent agreements and subsequent practice in relation to the in-
terpretation of treaties

(p- 4) Mr. Nolte (Special Rapporteur), introducing his fifth report on subsequent agreements
and subsequent practice in relation to the interpretation of treaties (A/CN.4/715), noted that
the topic had been on the Commission’s agenda since 2013; if the Commission could con-
clude its work thereon by the end of 2018, it would have completed its task within the com-
paratively short time of six years. It was true that, between 2009 and 2012, the Commission
had dealt with many of its aspects within the framework of a Study Group on Treaties over
time. The Study Group format for the topic showed that the Commission did not always im-
mediately accept proposals for new topics, but sometimes tested the viability of proposals
through different formats.

It followed that, in a sense, most of the draft conclusions adopted on first reading in 2016 had
been considered twice by the Commission, first within the framework of the Study Group,
and then again, between 2013 and 2016, in the usual format of the Commission’s work, name-
ly through its debates on the Special Rapporteur’s reports, the elaboration of draft conclusions
in the Drafting Committee and their adoption by the plenary, together with commentaries.
States had always had the benefit of the Commission’s commentaries when reacting in the
Sixth Committee of the General Assembly to the work on the topic. In the Sixth Committee’s
four debates thereon, in 2013, 2014, 2015 and 2016, between 25 and 35 States had regularly
offered comments on the submitted draft conclusions and commentaries. For that reason, the
comments and observations by States addressed in the fifth report were mostly statements
from the Sixth Committee’s debates from 2013 to 2016; while they had been summarily re-
ported in the Special Rapporteur’s report of the year following their submission, they had not
been able to be immediately fed back into the work on the topic, since the Commission had by
then moved on to the next draft conclusions. Only in the fifth report therefore were those
comments and observations described and evaluated in detail.
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The fifth report also took into account statements by States received by the Commission after
the Sixth Committee’s debates in 2016 and which dealt with the set of draft conclusions as a
whole. There appeared to be two reasons why such statements had been submitted by only 13
States. First, almost all the draft conclusions, with perhaps one exception, had received broad-
based support among States, whose comments concerned mostly nuances or details in the
commentaries and did not call into question the substance or formulation of the draft conclu-
sions themselves. Where, exceptionally, a State had expressed substantive criticism, such crit-
icism had not usually been shared by other States, or was shared by only a very limited num-
ber of States. Secondly, States saw no reason to repeat the comments they had made between
2013 and 2016, given that the text of the draft conclusions had not changed on first reading.
Members should keep that background in mind as a superficial reading of the fifth report
could give a misleading impression. The report considered practically all comments by States
that reflected individual expressions of nuance or disagreement, which should not, however,
distract from the basic consensus underpinning the draft conclusions and their commentaries.
He hoped that the Commission would therefore be able to fine-tune and conclude its work on
second reading. He had felt encouraged by the reactions of States to maintain most of the draft
conclusions with only a few changes; for convenience, they were reproduced, together with
his proposed changes, in the annex to the report.

He recommended that draft conclusion 1 [1a] (Introduction) should be maintained unchanged,
as it had attracted few observations, none of them being seriously critical. Draft conclusion 2
[1] (General rule and means of treaty interpretation) had been generally supported by States.
The only question with respect to which States had expressed different views had been
whether the draft conclusion, or the commentary, should refer to the “nature of the treaty” as a
relevant factor for determining whether more or less weight should be given to certain means
of interpretation. After a long debate, the Commission had decided, against the view of the
Special Rapporteur, not to refer to the “nature of the treaty” in the text of the draft conclusion.
Since, moreover, the views of States on the question were more or less evenly divided, it
seemed preferable to maintain the reference to the question in the commentary. He therefore
recommended that draft conclusion 2 should remain unchanged, except to replace the words
“en el sentido” with the words “en virtud del” in the Spanish version.

With regard to draft conclusion 3 [2] (Subsequent agreements and subsequent practice as au-
thentic means of interpretation), which had been generally approved in substance, as the two
proposed terminological changes would cause the text to depart from the Commission’s estab-
lished terminology, he recommended that it should be maintained as adopted on first reading.
Draft conclusion 4 (Definition of subsequent agreement and subsequent practice) had likewise
been generally supported by States. Some specific comments and observations regarding par-
agraph 1 were aimed at adding substantive elements that were not necessary in a draft conclu-
sion on definitions or were articulated elsewhere in the draft instrument or concerned the
commentary. Two States had proposed changing the text to make it clear that “practice” could
not consist of a single event; he did not consider that necessary or appropriate. He did, how-
ever, agree with the proposal to move the inverted commas around the term “subsequent prac-
tice”, to indicate more clearly that the term to be defined was “other subsequent practice”. No
further changes were recommended.

Turning to draft conclusion 5 (Attribution of subsequent practice), he said that substantive
considerations militated in favour of changing its formulation, which could currently be mis-
construed to mean that conduct attributable to a State under the rules of State responsibility
was thereby also automatically relevant for the interpretation of treaties. As had been pointed
out correctly by the United States, however, there were certain acts, for example the actions of
a State agent taken contrary to instructions, that were attributable to a State for the purposes of
State responsibility but were not considered State practice for the purposes of the interpreta-
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tion of treaties. He therefore recommended that the words “in the application of the treaty” in
paragraph 1 should be moved to the end of the sentence, to make it clear that attribution under
the rules of State responsibility was a necessary but not a sufficient condition, and that con-
duct could thus only be relevant for the interpretation of a treaty if undertaken in a recognized
application of the treaty. The paragraph should therefore be reformulated as follows: “Subse-
quent practice under articles 31 and 32 ... may consist of any conduct which is attributable to
a party to the treaty under international law and is in the application of the treaty”.

As for paragraph 2 of that draft conclusion, most States had accepted its formulation, although
some States had emphasized that international organizations would play a different role from
that of other non-State actors. The Commission had indeed recognized, in draft conclusion 12,
that the practice of an international organization might contribute to the interpretation of its
constituent treaty. Since, however, the draft conclusions had addressed that important case
and not specifically other situations outside the purview of the 1969 Vienna Convention on
the Law of Treaties, he considered that the general rule, as formulated in paragraph 2, should
be maintained.

Draft conclusion 6 (Identification of subsequent agreement and subsequent practice) had re-
ceived relatively few comments from States, most of which were supportive, with some sug-
gesting minor improvements. In that connection, he accepted the proposal by Ireland to insert
the words “for example” in the second sentence of paragraph 1. He had further replaced the
word “normally” with “always” in the proposed new text. He had, however, realized subse-
quently that the latter change might give rise to a fresh misunderstanding and that it might be
better to omit both “normally” and “always”. Nonetheless, he felt that the Drafting Committee
should be able to resolve that minor point easily.

On draft conclusion 7 (Possible effects of subsequent agreements and subsequent practice in
interpretation), most of the comments received concerned paragraph 3, which addressed the
difficult question of the relationship between an interpretation and an amendment or modifi-
cation of a treaty, including the possible role that subsequent agreements and subsequent prac-
tice might play in that context. The different views expressed on the general question of
whether subsequent practice of the parties could lead to the modification of a treaty were not
meant to be reconciled by the formulation of the paragraph. It was indeed because the Com-
mission had been aware of the long-standing divergence of views among States and courts
that it had chosen the language used in the paragraph, which expressed the widest possible
agreement among States and gave a nuanced answer to the question posed. The three sentenc-
es in paragraph 3 were interrelated. The commentary offered a variety of sources and de-
scribed the different points of view that had existed among States at least since the elaboration
of the 1969 Vienna Convention; it also provided an explanation for the language chosen in
paragraph 3. As that paragraph, while not fully resolving the question for all conceivable cir-
cumstances, offered a general direction and was therefore acceptable, he recommended that
the draft conclusion should be maintained in its current form.

Draft conclusion 8 [3] (Interpretation of treaty terms as capable of evolving over time) had
likewise been carefully weighed and debated by the Commission. The widespread agreement
on its formulation might spring from the fact that the draft conclusion did not claim to resolve
the question of evolutive interpretation in the abstract or to adopt one particular theory of such
interpretation at the expense of another, but attempted, rather, to address one specific aspect
of that question, namely, the possible role of subsequent agreements and subsequent practice
in cases where an evolutive interpretation of a term of the treaty was appropriate. However, it
did so without seeking to determine the circumstances under which such would be the case,
except by providing certain widely accepted examples from international case law.
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Some States had nevertheless shown concern about possible misunderstandings of the draft
conclusion. The United States, for example, had stated that the term “presumed intention” did
not seem to capture the important distinction that while the broad purpose in treaty interpreta-
tion set forth in articles 31 and 32 was to discern the intention of the parties, that would not be
achieved through an independent inquiry into intention and certainly not into presumed inten-
tion. While confirming that broad purpose in treaty interpretation, he recalled that the Com-
mission’s traditional position was that such could not be achieved through an independent
inquiry into intention.

Since, as was explained in the commentary, the expression “presumed intention” had been
chosen precisely to indicate that any interpretation, including one that gave a term a meaning
capable of evolving over time, must result from the application of articles 31 and 32 of the
1969 Vienna Convention and its means of interpretation, he did not see a need to further elab-
orate on the language of the draft conclusion.

Moving on to draft conclusion 9 [8] (Weight of subsequent agreements and subsequent prac-
tice as a means of interpretation), which had met with general agreement and a few proposals
for improvement, he said that he accepted the proposal by the United Kingdom to include the
criteria of “consistency” and “breadth” in paragraph 2 as relevant for the weight of subsequent
agreements and subsequent practice, so that the paragraph would read: “The weight of subse-
quent practice under article 31, paragraph 3 (b) depends, in addition, on its consistency,
breadth and on whether and how it is repeated”. No further changes were recommended.

On draft conclusion 10 [9] (Agreement of the parties regarding the interpretation of a treaty),
which had been generally accepted by States, there was an interesting divergence of views
between the United States, on the one hand, and Sweden and other States, on the other, over
whether it was correct that the parties needed to “be aware of and accept” a subsequent prac-
tice or whether the existence of a parallel practice, of which some of the parties were una-
ware, was sufficient. He considered that the Commission should continue its long-standing
approach of requiring “awareness and acceptance” but should at the same time make it clear
in the commentary, as indeed it had already done, that in certain circumstances, the awareness
and acceptance of the other party or parties might be assumed, particularly in the case of trea-
ties that were implemented at the national level.

Draft conclusion 11 [10] (Decisions adopted within the framework of a Conference of States
Parties) had also been generally supported by States, sometimes with minor proposals to im-
prove the text or the commentaries. He did not consider it necessary or even appropriate to
make assessments in the text of the draft conclusion regarding the general likelihood of States
Parties adopting a subsequent agreement under article 31 (3) (a), of the 1969 Vienna Conven-
tion, beyond what was already expressed in the last sentence of paragraph 2.

Draft conclusion 12 [11] (Constituent instruments of international organizations) had received
many comments, mostly supportive. Spain and Romania had usefully proposed, in the inter-
ests of greater clarity, that the words “of the parties” should be inserted in the first and second
lines of paragraph 2, after the words “subsequent practice”, to highlight how paragraphs 1 and
2 differed from paragraph 3, whose object was not the subsequent practice of States, but the
practice of the international organization as such. He did not consider it necessary, however,
to follow the proposal of Romania to further emphasize that difference by inserting the words
“as such” after “Practice of an international organization” in paragraph 3, as doing so could
give rise to misunderstandings if the paragraph was not read in conjunction with the commen-
tary.

Although States generally supported paragraph 3, some States had expressed concern that it
might give too much weight to the practice of international organizations. Greece, in particu-
lar had recommended that it should be made clear in the commentary that the practice of an
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international organization that was not generally accepted by its member States carried less
weight than if it were the case. The purpose of the words “may contribute” in paragraph 3 was
indeed to indicate that the weight of the practice of an international organization might vary.
It could be stated even more clearly in the commentary that the agreement of the members
with such practice was a primary factor for the determination of its weight. The United States
and the Russian Federation had gone one step further by proposing that the reference in para-
graph 3 to article 31, paragraph 1, of the 1969 Vienna Convention should be removed. How-
ever, he considered that the justification for that reference provided by the Commission in its
commentary was valid and that the reference to that paragraph was based on key pronounce-
ments in the case law of the International Court of Justice.

Draft conclusion 13 [12] (Pronouncements of expert treaty bodies) had been intensely debat-
ed, with particular reference to the “without prejudice” clause in paragraph 4, considered by
some States to open further discussion of other ways in which a pronouncement by an expert
treaty body could contribute to the interpretation of a treaty. They had therefore requested that
the Commission should re-examine the issue, during the second reading, on the basis of ob-
servations of Member States.

He recalled that the “without prejudice” clause was what remained of his more ambitious, but
nevertheless modest proposal, in his fourth report (A/CN.4/694), to acknowledge the signifi-
cance of pronouncements of expert treaty bodies, as such, along the lines of the finding of the
International Court of Justice and according to other authoritative sources. The Commission
had ultimately decided, on the basis of the debate in 2016, to adopt the current “without prej-
udice” clause in paragraph 4, rather than to take up the proposal contained in his fourth report
to include the following wording in what had become draft conclusion 13: “A pronouncement
of an expert body, in the application of the treaty under its mandate, may contribute to the
interpretation of the treaty when applying articles 31, paragraph 1, and 32”. It had taken that
decision not because members had called into question his substantive findings and those of
the International Court of Justice, but rather because some members had expressed doubts
whether pronouncements of expert treaty bodies constituted “practice in the application of the
treaty” that would fall within the scope of the topic.

He proposed that the Commission should revisit its decision to replace his original proposal
with the current paragraph 4, as “practice in the application of a treaty” was not confined to
one particular act on the ground (as, for example, the execution of an order by the police), but
often consisted of forms of cooperation among different organs within a State in which not
every organ had a competence to make a binding decision. Like international organizations,
expert treaty bodies had been created by States to act as their agents in the process of ensuring
the proper application of treaties. The fact that such expert treaty bodies did not have the final
decision-making power, but were merely an advisory element in the process of correctly ap-
plying the treaty, did not distinguish them from State organs that were involved in the applica-
tion of a treaty without having the final decision-making power. More details about his pro-
posal could be found in paragraphs 137 to 144 of his fifth report (A/CN.4/715).

He also drew members’ attention to paragraphs 123 and 133 to 135 of his report, which ad-
dressed the second sentence of paragraph 3 of draft conclusion 13 and the role of silence. In
that connection, he recalled that the Human Rights Committee had indicated, in a letter dated
4 April 2017 addressed to the Chair of the Commission at the time, that the second sentence,
to the effect that “[s]ilence by a party shall not be presumed ... to constitute subsequent prac-
tice under article 31, paragraph 3 (b), accepting an interpretation of a treaty as expressed in a
pronouncement of an expert treaty body”, was too restrictive. The Committee had also indi-
cated that the contribution that pronouncements of expert treaty bodies could make, whether
or not they gave rise to a subsequent practice by the parties, would merit clearer recognition in
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the draft conclusions than in the form of a saving clause in paragraph 4 of the draft conclu-
sion.

His own view was that the sentence was not too restrictive since, while it reflected a broad-
based understanding among States regarding the feasibility and desirability, as a general rule,
of their reacting to pronouncements of expert treaty bodies, that understanding, as expressed
in that sentence, did not exclude the fact that certain kinds of pronouncements by specific
expert treaty bodies might under certain circumstances be considered as being accepted by
States even if they had not reacted after their adoption.

He noted in conclusion that, with the exception of draft conclusion 13, the draft conclusions
rested on a broad-based agreement among States and should therefore require only minor re-
visions. He hoped that the Commission would be able to adopt the draft conclusions, together
with the commentaries, and conclude its work on the topic during the current session.

On that basis, he proposed that the Commission should recommend to the General Assembly
to take note of the draft conclusions on subsequent agreements and subsequent practice in
relation to the interpretation of treaties in a resolution, to annex the draft conclusions to the
resolution, and to encourage their widest possible dissemination; and to commend the conclu-
sions, together with the commentaries thereto, to the attention of States and all who might be
called upon to interpret treaties.
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Immunity of State officials from foreign criminal jurisdiction
(continued)

(p- 12) The Chairman [Mr. Nolte], speaking as a member of the Commission, said that
he was opposed to the adoption of draft article 7. Neither of the two main objections to the
text that he had outlined in an earlier statement to the plenary (A/CN.4/SR.3365) had been
adequately addressed. First, the exceptions to immunity ratione materiae formulated in the
draft article were not based on customary international law, nor had it been established that
there was any trend to that effect. There had been no effort in the Drafting Committee to agree
that the commentary would clarify the character of draft article 7 as expressing lex lata or lex
ferenda, existing law or new law. Even if it was sometimes difficult to make such distinctions,
the Commission needed at least to make an effort to do so. That was particularly important
when the outcome of its work was not merely addressed to States, but also to national courts,
as in the present case. National courts needed to apply existing law, lex lata, and they were
often not sufficiently experienced to distinguish existing law from proposals for new law. It
was therefore necessary for the Commission to be as clear as possible; otherwise, the draft
article risked being misleading.

Secondly, the crucial relationship between any possible exceptions to immunity ratione mate-
riae and the procedural safeguards which would ensure that such exceptions were not abused
had not been sufficiently recognized. The draft article should only be adopted in conjunction
with procedural safeguards. It should therefore have been retained in the Drafting Committee
until the Commission’s next session.
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Everyone agreed that the questions addressed in draft article 7 were very important. He had
made a constructive proposal to reconcile the requirements deriving from the principle of sov-
ereign equality with the goal of ending impunity for international crimes, thereby trying to
bridge the differences between members of the Commission. That proposal had not been ex-
plored.

For those reasons, he could not agree to the adoption of draft article 7.
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Immunity of State officials from foreign criminal jurisdiction
(continued)

(p- 3) The Chairman [Mr. Nolte] invited the Commission to resume its consideration of
the fifth report of the Special Rapporteur on immunity of State officials from foreign criminal
jurisdiction (A/CN.4/701).

Speaking as a member of the Commission, he said that the principle of individual responsibil-
ity for international crimes was one of the great achievements of the post-war era, in response
in particular to the wars of aggression and unprecedented atrocities by Nazi Germany. Pro-
gress in the development of a functioning multilevel system for the prosecution of the perpe-
trators of such crimes had been achieved with the establishment of the international criminal
tribunals for the former Yugoslavia and Rwanda, the International Criminal Court, other in-
ternational and hybrid tribunals and national prosecutions. Nonetheless, international crimes
continued to be committed on a shocking scale and existing national and international legal
and cooperation mechanisms remained unsatisfactory. The Commission’s work on the topics
of crimes against humanity and immunity of State Officials from foreign criminal jurisdiction
were part of the international effort to provide a clearer and stronger legal framework for the
fight against impunity. He supported the modern project to develop individual responsibility
for international crimes, but he also supported international law in general. He endorsed the
Special Rapporteur’s systemic approach in the sense that the law needed to be developed in a
way which served and balanced all the values and interests enshrined in it. He believed that
individual responsibility for international crimes must be implemented in such a way as to
safeguard sustainable international cooperation and peaceful relations between States.

In that context, the basic principle of international law that safeguarded sustainable interna-
tional cooperation was the sovereign equality of States, one of the most important aspects of
which was that the courts of one State could not, as a general rule, sit in judgment of another
State, thus ensuring that the judgments of national courts were respected by other States. A
perception of bias could, however, easily occur if the courts of one State adjudicated claims
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involving official acts by another State. The International Court of Justice and other courts
had recognized on numerous occasions that, in such cases, claims must be dismissed, regard-
less of their possible merits. Otherwise, there would be a risk of mutual recriminations be-
tween the two States concerned, challenges to the objectivity of the prosecutors and the judi-
ciary of the forum State, and potential retaliation that would endanger peaceful relations and
cooperation between States.

Of course, the principle of State immunity was not absolute, but the issue was where the bal-
ance and limits lay exactly, and who determined them. There was no easy answer, but the
balance between two fundamental principles must ultimately be determined by the rules of
customary international law. An effort was made in the report to identify the pertinent rules of
customary international law. However, that was not the only relevant dimension of the issue,
since, as the Special Rapporteur had rightly pointed out, the Commission’s role was not lim-
ited to identifying existing law, but also to contribute to the progressive development of new
international law. He would address both dimensions, first by commenting on the analysis of
relevant practice in the report, and, secondly, by discussing whether more general legal or
policy considerations should affect the conclusion drawn based on that analysis.

According to the report, the relevant practice established an exception to the general rule of
immunity of State officials for official acts in cases where it was alleged that a State official,
through an act performed in his or her official capacity, had committed an international crime.
It was argued that, even if that conclusion was not accepted, practice revealed a “clear trend”
in that direction. However, he agreed with the members who had presented detailed analyses
of why reference could not be made to a settled practice that would support the exceptions
proposed by the Special Rapporteur or the existence of a trend.

Regarding national judicial practice, he did not agree with the assertion in paragraph 121 that
“with regard to immunity ratione materiae, it can be concluded that the majority trend is to
accept the existence of certain limitations and exceptions to such immunity”. First, the identi-
fication of a “majority trend” obviously depended on which decisions were counted. The re-
port relied on certain cases which were irrelevant, such as those in which an official invoked
immunity against the State for which he or she served or had served, including the Fujimori,
Hailemariam and Adamov cases. Cases in which a court had relied on a limitation of immuni-
ty provided for by a treaty should also be excluded, such as Bouzari, Pinochet, Jones v. Saudi
Arabia, and Fang v. Jiang Zemin, in which the courts had denied immunity ratione materiae
on the grounds that the definition of torture in the Convention against Torture and Other Cru-
el, Inhuman or Degrading Treatment or Punishment showed that States parties to the Conven-
tion had agreed to lift immunity with respect to criminal proceedings. Limitation of immunity
by treaty did not reflect the state of customary international law.

The identification of a majority trend obviously also depended on which cases were counted
as forming part of the minority. Footnotes 239 and 240 of the report referred to certain cases
that denied an exception to immunity ratione materiae with respect to international crimes.
There were, however, more such cases, such as the decision by French prosecutors not to
prosecute former United States Secretary of Defense, Donald Rumsfeld, and the suit against
the former President of China, Jiang Zemin, before the Supreme Court of New South Wales,
Australia, in which the immunity of the former Head of State had been upheld. The report
should have counted only those decisions in which the State of the official concerned had ac-
tually unsuccessfully invoked the immunity ratione materiae of one of its officials, which
would have made clear that there was neither a significant number nor a majority of national
court decisions in favour of an exception that would include international crimes.

In addition, the national court judgments cited in support of the proposition that there was an
exception to immunity for international crimes, or its emergence in customary international
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law, were based on very different reasoning, which unfortunately had not been critically ana-
lysed in the report. While some cases had invoked jus cogens as a basis for an exception, oth-
ers had held that certain acts, in particular international crimes, could not be considered as
acts performed in an official capacity. The Special Rapporteur seemed to argue that, taken
together, the individual judgments, with their different and sometimes questionable reasoning,
added up to a group of cases that ultimately contributed to establishing an exception to a rule
of customary international law, or at least to a trend towards its emergence. However, two or
more weak arguments did not add up to a convincing argument.

For those reasons, and those given by others, it was clear that the proposed exceptions to im-
munity for international crimes did not reflect settled customary international law. While there
might have been a trend in the past, that was no longer the case. The Pinochet judgment of the
House of Lords had indeed sparked a debate 20 years previously, and there had been several
judgments by national courts that could be interpreted as reflecting a “trend” towards the
recognition of exceptions to immunity for core crimes. However, such decisions had soon
been countered by others that called the trend into question. Indeed, the majority of the na-
tional court decisions cited in the report had been rendered before international and national
courts had come to the conclusion that some of the arguments on which previous judgments
were based did not reflect rules of customary international law. For example, in the case con-
cerning Jurisdictional Immunities of the State (Italy v. Germany: Greece intervening), the
International Court of Justice had stated that norms of jus cogens possessed a substantive
character which, as such, did not contradict the rules on immunity of States, which were of a
procedural character. That reasoning necessarily also applied to immunity ratione materiae of
State officials. The European Court of Human Rights had consolidated its jurisprudence in
Oleynikov v. Russia, according to which the rules of international law on immunity constitut-
ed inherent limitations of the right of access to justice. The Supreme Court of the United
Kingdom, in the Jones cases, had also explained the reasons for the continued existence of
rules on immunity. The court decisions of the past 10 years did not reveal a trend; on the con-
trary, international and national courts had reinforced the reasons for maintaining immunity,
even for core crimes. It seemed that the Special Rapporteur’s policy preference had led her to
downplay more recent countervailing developments. The Commission should be transparent
in accurately describing the current state of affairs, and not nourish the illusion that the world
was still living in the late 1990s or the early twenty-first century.

He agreed with the Special Rapporteur that it was necessary to look at the international legal
system as a whole and assess whether developments in the field of international criminal law
called for exceptions to immunity ratione materiae. However, the project of international
criminal justice had thus far been carefully crafted by treaties and specific decisions in order
to ensure acceptance by States. From the point of view of a systemic approach, that should
also be the case with respect to the immunity of State officials. It was also necessary to fully
assess the importance of the principle of sovereign equality in relation to international crimi-
nal law. Fortunately, States often voluntarily renounced aspects of their sovereign rights and
entered into treaties by which they accepted foreign decisions as a way of enhancing coopera-
tion. Nevertheless, they could not be expected to accept a decision by a foreign court that an
official act by one of their officials justified prosecution, if that had not been agreed before-
hand. It was therefore not surprising that States had already reacted strongly and jeopardized
bilateral relations in such cases. He was concerned that more and stronger tensions would
arise between States should the proposed draft article 7 be adopted by the Commission and
then applied as law by national courts without additional acceptance by States in the form of a
treaty.

He was not convinced that the goal of preventing impunity would justify such tensions; rather,
future tensions might, in practice, lead to a two-tier system of justice, under which stronger
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States would be able to shield their officials from prosecution, while weaker States would not.
Such a situation would risk exacerbating the problem currently faced, whereby African States
complained that the International Criminal Court was selectively concentrating its efforts on
Africa. Suspicion of unequal treatment could undermine the whole cause of international
criminal justice. Did the Commission really want to incur that risk? He agreed with other
members that exceptions to immunity were inextricably connected with procedural safe-
guards, which were an essential element of a systemic approach. Thus, exceptions could not
properly be addressed without knowing the procedural rules that would apply to them.

Since the exceptions for core international crimes proposed by the Special Rapporteur did not
reflect settled customary international law, he wondered whether the Commission could at
least indicate that the law was unclear and that it had a mandate to pursue both the codifica-
tion and progressive development of international law. The question of what the existing law
was could then be left open, and the Commission could propose an exception that was based,
at least in part, on a policy preference in favour of an exception. One member had argued that
it was the practice of the Commission not to distinguish clearly between codification and pro-
gressive development, but that had been at a time when the Commission was still mainly
elaborating treaties, for which it did not make a great difference whether a proposed rule re-
flected existing customary law or would be new law. The negotiating States would, after all,
decide what to include in a treaty and whether to accept the treaty. However, in the context of
the current topic, the Commission did not seem to be elaborating a treaty. Any views it ex-
pressed on existing law might be used by national and international courts, which needed to
know what the existing law was. The Commission therefore needed to be transparent about
whether it was stating existing law or proposing new law. The Commission had not yet taken
a clear position on whether it was proposing a draft treaty or not but, assuming it was, it
would have to think carefully about whether a treaty with draft article 7 as proposed would be
widely ratified. The Commission must carefully consider the implications and possible safe-
guards of the draft article prior to its adoption. Since the proposed exceptions in draft article 7
(1) (1) did not reflect settled customary international law, the Commission needed to clearly
state the unsettled nature of the law and address the question of what was the desirable new
law through progressive development.

He would be in favour of the Commission taking the bold step of proposing a treaty in which
States agreed to waive immunity for their officials for core crimes, thus enabling the prosecu-
tion of all alleged offenders and strengthening the fight against impunity. That would clarify
the situation and remove any concerns arising from sovereign equality for the parties to such a
treaty. States had already waived their immunity under the Rome Statute of the International
Criminal Court, but that waiver did not apply to procedures not covered by the Statute. If the
Commission did not want to risk asking States to accept exceptions to immunity ratione ma-
teriae by way of a treaty, it should try to propose a solution that would take into account,
within the framework of the existing law, the common interest that all international crimes,
including those committed by State officials, needed to be punished.

In that spirit, he wished to make a constructive proposal, based on the duty to prosecute. It
was not a stretch to say that there existed a duty, based on customary international law, to
prosecute core international crimes. Although the Commission had not addressed the question
in its work on the topic “Aut dedere aut judicare”, the International Court of Justice, the In-
ternational Committee of the Red Cross and the General Assembly had confirmed the cus-
tomary duty to prosecute the crime of genocide, war crimes and crimes against humanity.
States could not avoid that duty by invoking immunity for the benefit of their officials. Other
States had a legitimate interest in playing a role in ensuring that a State that invoked immunity
ratione materiae for the benefit of one of its officials would actually prosecute the official if
there was enough evidence to open an investigation, subject to procedural safeguards. The
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Commission should therefore propose an alternative for States that resulted in some form of
pressure to prosecute their own officials for core international crimes, which might be called
the obligation to “waive or prosecute”. The Commission should remind States that there ex-
isted a duty to prosecute core international crimes, and that the purpose of the rules on im-
munity was not to enable impunity. States needed to exercise their right to invoke the im-
munity of their officials for official acts in a way which did not deny the need to prosecute
core international crimes, and should therefore have to choose between either waiving the
immunity of their officials before the courts of a foreign State, or undertaking to fulfil their
obligation to prosecute their own officials. Such an obligation to waive or prosecute could
follow a paragraph reminding States of the generally accepted limitations and exceptions to
immunity, including waiver and what the Special Rapporteur called the “territorial tort excep-
tion”.
On that basis, he proposed that draft article 7 should read:

“Limitations and exceptions

I. Immunity shall not apply:
(1) If the State of the official waives immunity, either in a specific case or through
a treaty;

(1))  In the case of alleged crimes that cause harm to persons ... when a crime is al-
leged to have been committed in the territory of the forum State and the State official
is present in said territory at the time that such a crime has been committed.

2. The State of the official shall either waive immunity or submit the case for
prosecution before its own courts in relation to the following alleged crimes:

(1) Genocide, crimes against humanity, war crimes, and torture;
(ii))  [Possible other crimes].

3. Paragraph 1 shall not apply to persons who enjoy immunity ratione personae
during their term of office.

4. [Without prejudice clause]”.

That formulation offered an appropriate and fair compromise between the requirements of the
principle of sovereign equality and stable international relations on the one hand, and the re-
quirement for accountability and the need to prevent impunity for core international crimes on
the other. It was in line with the framework formulated by the International Court of Justice in
its judgment in the case concerning the Arrest Warrant of 11 April 2000 (Democratic Repub-
lic of the Congo v. Belgium). Thus, States in which an alleged offender was arrested or prose-
cuted could seek assurances when another State invoked its immunity with regard to the al-
leged offender that the allegations would be submitted for prosecution in the State of which
the alleged offender was an official. Such a solution admittedly carried the risk that the State
invoking immunity might not undertake proper investigations, but that risk was inherent in all
comparable mechanisms based on aut dedere aut judicare.

It was clear to him and some other members that there was little evidence to support the Spe-
cial Rapporteur’s proposition that there was growing evidence in the other direction, and that
there were powerful policy reasons for exercising caution. The Special Rapporteur had re-
ferred in her introductory statement during the current session to the question posed by Mr.
McRae at the sixty-eighth session, namely on which side of history the Commission wished to
stand. However, experience had shown that it was important to be modest and cautious when
attempting to look into the future, not to rely on unspecified assumptions about the past, not to
underestimate the staying power of certain classical principles and practices, and not to act
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prematurely and inadvertently produce counterproductive effects. Even if it were true that, as
one member had suggested, it was unthinkable that the customary regime of immunities
would have remained untouched by the quarter of a century of developments that had taken
place in international criminal law, it was not clear that an exception like the one proposed in
the report would follow from there.

In conclusion, he could not support simply sending draft article 7 to the Drafting Committee.
The Commission needed to clarify and agree on certain basic parameters of its further work
on the proposal contained in the fifth report, based on the plenary debate. Given the diver-
gence of views among the members of the Commission on an extraordinarily important ques-
tion, if work continued on the basis of such disagreement, the authority of the Commission’s
work on the topic and more generally would be jeopardized. In accordance with the definition
of consensus adopted by the Commission at its previous session, it was necessary to make
every effort to achieve general agreement.
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Crimes against humanity (continued)

(p- 13) The Chairman [Mr. Nolte] said that it had been his understanding that the ques-
tion of amnesties would be discussed in the Drafting Committee, which would then decide
whether to request a memorandum by the secretariat.

Speaking as a member of the Commission, he said that by drafting a successful convention on
crimes against humanity, the Commission would provide an essential missing element for the
system of international criminal justice. The Commission had a responsibility to do what it
could to ensure that the future convention was ratified by as many States as possible. Howev-
er, in the current climate, it could not be taken for granted that that would happen. In recent
years, there had been a marked slowdown in the conclusion and ratification of multilateral
treaties in other areas, and there had even been challenges to some existing treaties. Many
were of the view that if the Rome Statute were to be negotiated and submitted to ratification
today, it would not be nearly as successful as it had been 15 years earlier. There were a num-
ber of specific issues on which States were sensitive or having second thoughts, which might
cast doubt on their readiness to ratify a convention on crimes against humanity.

The Commission could, of course, say that if States were reluctant to accept certain obliga-
tions, they could still modify the Commission’s text when they negotiated it among them-
selves. The text of the Commission, however, would set the terms of the debate and would
receive the support of a core group of States, even if others considered that it went too far;
however, any treaty on crimes against humanity needed to be supported and ratified by more
than just a core group. A convention on crimes against humanity needed to reach a number of
ratifications similar to those of the Genocide Convention or the Geneva Conventions of 1949.
It would send a very unfortunate signal if the future convention were ratified only by a simple
majority or even less. The Commission should therefore aim to reduce as far as possible the
number of potential difficulties for States, even if that meant that some worthy aims were not
fulfilled.
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He understood that the Special Rapporteur had tried to meet that challenge by proposing cer-
tain well-known and proven models and by leaving out certain potential sticking points. That
was a generally wise approach, but certain models that might be appropriate in other contexts
might be less so when applied to crimes against humanity. For example, he had doubts as to
whether the draft articles on extradition and on mutual legal assistance should follow the
long-form model of the provisions in the Convention against Corruption. He would favour the
short-form model that appeared in treaties whose subject matter was more closely related to
crimes against humanity. The Special Rapporteur argued that the provisions of the Conven-
tion against Corruption had been widely ratified and tested in practice, which was a strong
argument. From that perspective, the long version seemed to offer the requisite solutions to
practical problems. On the other hand, the greater the level of detail, the greater the risk that a
provision would raise questions or become outdated.

Given that several members had expressed their preference for shorter versions of the provi-
sions on extradition and mutual legal assistance, he proposed that the Special Rapporteur
should submit to the Drafting Committee both short and long versions so that it could choose
which to use as the basis for its work. That approach could also help in making a distinction
between the main text of the proposed convention, which would contain a short version of the
basic rules on extradition and mutual legal assistance, and an annex which might contain more
detailed provisions, as had been proposed by several members. Such an annex would also
allow for different rules regarding the possibility of future amendments that might become
necessary in the light of experience under the convention. Regardless of which form the
Commission chose to pursue, it was important to leave States considerable freedom to keep or
enact national legislation regarding possible limitations on cooperation.

He agreed that there was no need for a political offence exception but that it was necessary to
ensure that a State did not extradite an alleged offender if a requesting State was pursuing the
extradition on account of the individual’s political opinions. He was in favour of adding the
words “or membership in a particular social group” at the end of the list of factors in draft
article 11 (11), as was done in the Convention on Enforced Disappearance. He would go even
further in providing human rights safeguards, in line with article 33 of the Convention relating
to the Status of Refugees.

He generally agreed with draft article 14 on victims, witnesses and others, and with the expla-
nations given by the Special Rapporteur. That was an important area, but one in which nation-
al legal traditions regarding criminal procedure and possible forms of compensation differed
widely. He therefore supported the approach taken by the Special Rapporteur to leave room
for the definition of “victim” in national law and of the possible forms of reparation, in partic-
ular for cases of mass atrocities. Otherwise there was a serious risk that States would hesitate
to ratify the future convention.

In his view, the Special Rapporteur had given a very good reason for not including a provision
on immunity. Any attempt to declare immunity irrelevant, along the lines of article 27 of the
Rome Statute, would need to be explained, either as creating a new legal rule or as reflecting
existing international law. In the present inter-State context, if the Commission were to say
that a provision along the lines of article 27 created a new rule, many States might hesitate to
ratify the future convention. If, on the other hand, the Commission said that such a provision
reflected existing customary international law, then it would pre-empt the debate on the im-
munity of State officials from foreign criminal jurisdiction. Of course, the Commission could
avoid prejudicing that debate by making it clear that the inclusion of a rule like that in article
27 of the Rome Statute would be without prejudice to the status of that rule under customary
international law. States would then be alerted and could freely choose whether to take the
risk of binding themselves further than was now the case under customary international law.
If the only concern was for consistency in international law, he would favour such a transpar-
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ent solution, which would force States to show whether they believed that under no circum-
stances should they be entitled to claim immunity for their officials when crimes against hu-
manity were alleged to have been committed. However, that was likely to make many States
hesitant about ratifying the draft convention.

The same concerns applied with regard to the inclusion of a provision on amnesties. It would
be helpful to know how many States would support a blanket prohibition or some form of
prohibition of amnesties, but he would advise not risking the success of the draft convention
by burdening it with that question, important as it was.

The question of reservations raised the same concern. He saw a deep irony in the fact that the
Commission was now discussing whether to exclude or to seriously restrict the possibility of
formulating reservations, as set out in articles 19 to 23 of the Vienna Convention on the Law
of Treaties. After all, it had been the objective of ensuring that as many States as possible rati-
fied the Genocide Convention that had originally led the International Court of Justice to rec-
ognize the liberal rules on reservations that were contained in the Vienna Convention.

In conclusion, he said that if a convention on crimes against humanity was not widely ratified,
or if the ratification process languished for a long time, it might affect the working and per-
ception of international criminal justice more generally. The Commission had no option but to
make the project a success.
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Introductory remarks of the Chairman

(p- 3) Introductory remarks of the Chairman [Mr. Nolte]

The Chairman extended a special welcome to the new members and recalled that, when he
had first joined the Commission, he had wondered whether 34 independent, eminent persons
from all the regions of the world would be able to agree on something meaningful. He had
quickly learned, however, that they could, not least owing to the common institutional spirit,
or esprit de corps, within the Commission. The latter’s strength was due to its members’ intel-
lectual rigour and capacity, their technical knowledge and vision, their respect for each other’s
views, their ability to dialogue and their discipline and hard work. The Commission was also
fortunate to be supported by an extremely knowledgeable and competent secretariat.

In 2007, before attending his first session, he had read some academic articles which had cast
doubt on the future of the Commission. Some commentators had been of the opinion that the
Commission had exhausted suitable topics, while others thought that a commission that dealt
with general matters of international law was obsolete, on account of the multitude of special
regimes which had come into being. Indeed, initially he had also felt that the Commission
focused mainly on completing old topics. He had, however, discovered that the Commission,
albeit slow, was receptive and creative. By 2012, the Commission had embarked upon a com-
pletely different programme of work and, since then, it had been so productive that the time
might have come to review its working methods in order to ensure that its output was thor-
oughly considered before submission to States’ scrutiny.

The success and productivity of the Commission depended not only on the initiative and hard
work of its members, but also on whether the climate of international relations was conducive
to agreement on general questions of international law. In retrospect, the history of the Com-
mission showed that there had been phases when it had been more productive than others.
Current indications from a variety of regions suggested that the world was entering a period
when it might be more difficult to reach agreement among States on some significant issues.
If that were true, the Commission’s responsibility as a guardian of the general rules of interna-
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tional law was all the greater. The Commission was not just another diplomatic negotiating
venue for States. Its competitive advantage stemmed from its Special Rapporteurs’ rigorous
and impartial scientific research and from broad-minded debate among its members, to whom
States had entrusted the preliminary identification and the cultivation of common legal rules
and interests, including those of humankind as a whole. That task was especially important
when States were reluctant to move forward and agree on the development of international
law. The ability of the Commission members to reach agreement on such matters became all
the more valuable when the environment outside the meeting room was challenging. He there-

fore hoped that the current session would set an example of how effective the Commission
could be.
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Provisional application of treaties (continued)

(p- 6) Mr. Nolte said that he wished to thank the Special Rapporteur for his rich report,
which provided a meticulous account of the topic. The fact that the Special Rapporteur had
taken up proposals made by Member States was to be welcomed, but the Commission also
needed to integrate all the various aspects of the topic, whether they had been raised by Mem-
ber States or not, into a cohesive framework.

Regarding the section of the report dealing with reservations, he agreed with the statement in
paragraph 36 that “nothing would prevent the State, in principle, from effectively formulating
reservations as from the time of its agreement to the provisional application of a treaty”.
However, he would even go one step further and say that a State that had formulated a reser-
vation could be presumed to intend that the reservation should apply not only when the treaty
entered into force but also to its provisional application. It would be helpful for States if the
Commission were to spell out such a presumption, as a matter of guidance.

He found the heading “Invalidity of treaties” somewhat confusing, as the section concerned
did not so much address that subject as the different aspects of the relationship between a trea-
ty and the internal law of a State. On a more substantive point, paragraph 43 of the report
should not ask to what extent the regime set out in article 25 of the 1969 Vienna Convention
constituted a sort of subterfuge for failing to comply with the requirements of the internal law
of each State. Article 25 was not a subterfuge but rather a way offered by the Convention for
States to reconcile respect of their internal legal order and the possible need to adapt their
domestic law, on the one hand, with the procedure for being bound by a treaty and beginning
their cooperation under the treaty before it could enter into force. It was of course true that
States could not invoke domestic law against their obligations under a treaty; however, that
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was precisely why they usually gave very careful consideration to the extent of their commit-
ment to provisionally apply a treaty.

It was therefore true, but also somewhat misleading, when paragraph 49 of the report empha-
sized that a very different phenomenon occurred when the treaty expressly referred to the in-
ternal law of the negotiating States and subjected the provisional application of the treaty to
the condition that it would not constitute a violation of internal law. It was true that, if the
treaty itself limited the scope of the provisional application of a treaty to the extent that it did
not result in a violation of internal law, the question of invocation of domestic law did not
arise. However, paragraph 49 was misleading because in such a case the question was no
longer one of validity or invalidity of a treaty, or of primacy of treaty law or internal law, but
one of treaty interpretation.

More precisely, the question of interpretation related to what the treaty said regarding the
scope and content of the obligations it established and whether it limited those obligations so
that they did not go beyond what was permitted by the internal law of the negotiating States.
It was quite clear why States might have a very legitimate interest in limiting the scope of
provisional application, pending the final entry into force of the treaty; negotiators clearly
needed to ensure that their respective States would be able, under their domestic law, to apply
the treaty provisionally. Thus, a clause limiting the scope of provisional application to the
extent permitted by internal law had nothing to do with the situation contemplated in article
46 of the Vienna Convention, namely the invocation of internal law against an existing treaty
obligation.

The Special Rapporteur elaborated on that question by referring to the example of article 45
of the Energy Charter Treaty, which had been interpreted in different ways, in the Yukos case,
by an arbitral tribunal, on the one hand, and a Netherlands court, on the other. The Commis-
sion should be extremely cautious about drawing any general conclusions from that case, or
endorsing one or other of the decisions because, as the intricate but conflicting reasoning of
the arbitral tribunal and the Netherlands court had shown, the question of provisional applica-
tion in that case was complicated by the unusual interplay between two different rules on pro-
visional application contained in the aforementioned article of the Treaty. For that reason, it
could not simply be said, as the report did in paragraph 54, that article 45 (2) (a) of the Treaty
“would seem to suggest that, if a signatory State does not submit such a declaration, it is ac-
cepting the real possibility of applying the treaty provisionally, as provided for in article 45,
paragraph 1”. The Netherlands court had provided a very detailed explanation of why article
45 (1) and (2) operated independently of each other. That explanation would have to be stud-
ied by the Commission if it wished to adopt a position on the legal issues which had arisen in
that case. He did not fully agree with the Special Rapporteur’s statement in paragraph 65 of
the report that it would be premature to draw any conclusions from the decision by an internal
tribunal — the Netherlands court — since the parties affected could appeal the decision. In
fact, the Commission regularly quoted or assessed decisions by internal courts which were
under appeal, not for their authority as a final resolution of the case, but for the quality of their
arguments. In that particular case, the Netherlands court had put forward some weighty argu-
ments, relying on the fact that article 45 (1) of the Treaty referred not only to the Constitution,
but also to other “laws or regulations” of the contracting States as limiting the scope of the
provisional application of the Treaty. Neither the arbitral tribunal nor the Netherlands court
had been of the opinion that the State concerned could determine whether provisional applica-
tion would be consistent with its internal law, as paragraph 53 of the report seemed to suggest.

While it was unnecessary and inappropriate to adopt a position on the question of the inter-
play between article 45 (1) and (2) of the Energy Charter Treaty, the Commission should
make the general point that it was permissible for parties to the Treaty to limit its provisional
application by invoking their internal law.
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He therefore thought that proposed draft guideline 10 should address the most important con-
cern, namely that of the numerous cases where a treaty clause establishing the obligation pro-
visionally to apply the treaty was itself limited in some way by the domestic law of a signato-
ry State.

Chapter III of the report on the practice of international organizations in relation to provision-
al application of treaties was a mine of information, but he was unsure whether it could be
used as the basis for any draft guidelines. The same could be said of paragraphs 88 to 101 on
State succession.
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Jus cogens (continued)

(p- 9) Mr. Nolte said that the Special Rapporteur’s first report provided a solid introduction
to the topic and that he shared many of the views it set forth. For example, he agreed that the
basis of the work on the topic should be actual State practice, not “untested theories”. Almost
fifty years after the adoption of articles 53 and 64 of the Vienna Convention, there was no
longer any doubt about the existence of jus cogens norms, as the Special Rapporteur had am-
ply demonstrated. Shortly after the Second World War, it had been necessary to establish that
international law contained certain basic peremptory norms, such as the prohibition of geno-
cide, of the use of force, or of torture. Such peremptory norms were now established. Today
there was a different issue at stake — the difficulty in determining which of the many claims
that a particular rule had the character of jus cogens were well founded. Less obvious claims
were being made than had previously been the case, such as claims by individuals that their
right of access to a court was violated by the national implementation of certain Security
Council resolutions that established sanctions.

In Al-Dulimi and Montana Management Inc. v. Switzerland, the European Court of Human
Rights had recently affirmed that the human right of access to a court was not a jus cogens
norm. That and other cases suggested that today’s challenge was not to establish and expand
jus cogens norms, but to strike the right balance between ordinary rules of international law
which could be modified by regular procedures, on the one hand, and certain exceptional
foundational rules which could not be thus modified, on the other. In order to strike that bal-
ance, it was necessary to look closely at State and judicial practice, to use the procedures
available, such as that under article 66 of the Vienna Convention, and not merely to postulate
morality and justice. It was the right time for the Commission to address the topic with a view
to helping States and courts deal with jus cogens in practical terms and as a matter of lex /ata.
The Commission should help States and courts find the right balance between not enough and
too much jus cogens.
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His preference was not to draw up an illustrative list of jus cogens norms, as he was con-
cerned that it would lead to fruitless debate about why certain norms were included over oth-
ers. It would be better to give a few examples in the commentaries that illustrated how jus
cogens norms could be identified and what legal effects they produced. However, the exist-
ence of such norms should not be recognized for their own sake. That approach had the addi-
tional advantage of obviating discussion of the difficult question of the theoretical foundations
of jus cogens. He was not convinced by the Special Rapporteur’s proposition, in paragraph 59
of the report, that it was impossible and unnecessary to resolve the opposition between posi-
tivist and natural law approaches to jus cogens. In his view, articles 53 and 64 of the Vienna
Convention offered a satisfactory solution by emphasizing the acceptance and recognition of a
norm by the international community of States and the possibility of the emergence of new jus
cogens norms by such acceptance and recognition. Furthermore, he did not consider the rules
of the Vienna Convention, which were positive law, to be, in the Special Rapporteur’s words,
at odds with the idea of a higher set of norms from which no derogation, even if by consent or
will of States, was permissible, or an expression of “le froid cynicisme positiviste”. Articles 53
and 64 of the Vienna Convention demonstrated that a positivist approach was not necessarily
cold or amoral. An enlightened positivist approach could prevent natural or moralistic ap-
proaches to the law that invited those who applied it to project their own preferences thereon.

On methodology, he agreed that the topic raised different issues which were interrelated and
that the Special Rapporteur should proceed cautiously. However, he was not convinced that
that required a “fluid” approach where everything remained provisional. The Special Rappor-
teur had quite rightly drawn parallels between the present topic and the topics of identification
of customary international law and of subsequent agreements and subsequent practice in rela-
tion to the interpretation of treaties, all of which raised issues that were difficult to disentan-
gle. Yet the nature of the Commission’s work was such that once a draft conclusion was pro-
visionally adopted it was no longer “fluid”: any change called for another decision, usually by
consensus. He would therefore prefer to defer the adoption of certain aspects of the proposed
draft conclusions until their implications were clearer.

Regarding the proposed draft conclusions, he endorsed the substance of draft conclusion 1,
but suggested that the Drafting Committee might find a way to express it in simpler terms.
One possibility could be: “The present draft conclusions concern the identification of norms
of jus cogens and their legal consequences.”

He had two difficulties with draft conclusion 2. The first concerned the second part of the first
sentence which read “unless such modification, derogation or abrogation is prohibited by the
rule in question”. He did not agree that there was a general rule in international law whereby
the parties to a treaty could establish a treaty obligation that contained an immutable prohibi-
tion to change that obligation. On the contrary, the parties to a treaty could, in principle, mod-
ify any rule that they had established by agreement, including a treaty rule that prohibited
modification of the treaty. For example, if the parties to the Charter of the United Nations had
added a clause to Article 51, whereby, due to its inherent nature, the right of self-defence
could not be modified, the parties could, after abrogating the clause, amend Article 51. There
might well be exceptions, but it was certainly not generally recognized that the parties to a
treaty could bind themselves forever simply by proclaiming that a particular treaty rule could
not be changed by their own agreement. A rule did not acquire the character of jus cogens
solely by agreement of the parties to a treaty. That being said, his intent was not to deny the
special nature of jus cogens, merely to indicate that he found the formulation of draft conclu-
sion 2 too broad. His second difficulty with draft conclusion 2 related to the second sentence,
which concerned the ways in which a modification, derogation or abrogation could take place.
He agreed with the Special Rapporteur that the latter could take place through treaty or cus-
tom, but he did not consider that the process of customary international law should be de-
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scribed as one of several possible forms of “agreement”. An obligation under customary law
could arise even for a State that had not agreed to such a rule.

He had several concerns with regard to draft conclusion 3 (2), the first being that the expres-
sion “fundamental values” was too limited. In his report, the Special Rapporteur developed
the expression based on a judgment of the International Court of Justice related to the Geno-
cide Convention and on the humanitarian character of certain norms. That dimension of hu-
manitarian rules was certainly one important source for jus cogens norms, but jus cogens was
not limited to norms designed to protect individual human beings. There were also important
inter-State rules, such as the prohibition of the use of force, which had the character of jus
cogens. Such norms were more formal in nature and thus protected humanitarian values more
indirectly than fundamental rules of a humanitarian character. He therefore proposed that the
expression “the fundamental values” should be replaced with “the most fundamental princi-
ples”.

Furthermore, while he agreed that the project should deal only with jus cogens rules of a uni-
versal character, he did not deem it wise to exclude, at least at the current stage, regional or
other forms of jus cogens. Since, as the Special Rapporteur had rightly observed, the concept
of jus cogens originated in domestic law, and jus cogens norms were a typical feature of do-
mestic law, there was no reason why such a feature should not be recognized within a limited
community of States. In Europe, certain rules were recognized as elements of the European
public order, which, together with the principle of the primacy of European Union law, pro-
duced effects that were very similar to what was known as jus cogens at the universal level.
He did not consider that the concept of “norms of jus cogens” should be limited to rules which
were “universally applicable”; however, he had no objection to the scope of the project being
limited to jus cogens rules which were universally applicable.

His final concern with regard to draft conclusion 3 (2) related to the expression “hierarchical-
ly superior”. The concept was not as clear as it appeared because the legal effects of “hierar-
chically superior” norms could be different. The meaning of “hierarchically superior” was
wrapped up with the issue of the legal consequences of jus cogens rules, which the Special
Rapporteur intended to address at a later stage. He therefore shared the doubts expressed
about the advisability of prejudicing the issue at that juncture by introducing the ambiguous
term “hierarchical superiority”.

In conclusion, he said that the report was an excellent point of departure for the Commission’s
work on the topic.
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Protection of the atmosphere (continued)

(p- 16) Mr. Nolte said that the Special Rapporteur had once again demonstrated his mastery
of the subject matter and had provided the Commission with a document that would serve as
an excellent basis for its future work on the topic. He would concentrate on certain substan-
tive issues and, to a lesser extent, on points of detail. First, he supported the proposal for the
Commission to revise the provisionally adopted preamble by replacing the words “pressing
concern of the international community as a whole” with “common concern of humanity”.
Like Mr. Tladi, he thought that the main reason why the Commission had not chosen the term
“common concern of humanity” in the first place was that States had stopped using it after the
United Nations Framework Convention on Climate Change. Now that the concept had been
reaffirmed in the Paris Agreement, that argument was no longer valid. Moreover, he was not
persuaded by the argument that the Paris Agreement contained no reference to, or did not ad-
dress, the atmosphere as such, but that it dealt instead with climate change, since those con-
cepts were inseparable, even if the word “atmosphere” had broader implications than “climate
change”.

As noted by Mr. Tladi and Mr. Murphy, the report went beyond the scope of the topic as de-
fined in the 2013 understanding, in that it dealt with the precautionary principle and with
common but differentiated responsibilities. The understanding could be criticized for exclud-
ing such important aspects of the topic, but, if the Commission wanted to be able, in the fu-
ture, to adopt decisions regarding its work that took into account the views of different mem-
bers, such understandings needed to be respected.

He did not share Mr. Peter’s view that the understanding had given rise to a form of black-
mail, since its purpose had been simply to determine the scope of the topic. He agreed with
Mr. Tladi that, by not dealing with certain issues, the understanding excluded all substantive
considerations that might lead to the conclusion that a particular principle was recognized as a
rule of customary international law. He did not think that the understanding was being re-
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spected if one established a primarily terminological distinction between the precautionary
principle and a precautionary approach, or if one used criteria that did not make it possible to
establish a distinction, such as burden of proof. On the other hand, it should be recognized
that there might be some overlap between the principle of prevention, which had been includ-
ed, and the precautionary principle, which had not, and between the principle of the individual
responsibility of States, which had been included, and that of common but differentiated re-
sponsibilities, which had not. The Special Rapporteur could perhaps come to useful conclu-
sions on that basis, even if such conclusions would not cover every aspect of the topic as he
and others saw it. Draft guideline 3 should therefore be formulated more cautiously, and any
commentary should not address the precautionary principle.

He understood the point made by Mr. Kamto and Mr. Peter that producing draft guidelines
gave the Special Rapporteur and the Commission more leeway. That being said, the reasoning
behind a particular guideline was of great importance, and the Commission should be trans-
parent by indicating whether it reflected existing law or political considerations.

With regard to the reasoning that underpinned draft guideline 3, he tended to share the view
expressed by Mr. Tladi, but also agreed with certain reservations voiced by Mr. Murphy, Mr.
Forteau and Sir Michael Wood about the drafting. Unlike Mr. Forteau, however, he believed
that it might be justified, in some cases, to formulate and recognize legal principles that were
not specific enough to establish clear rules of conduct. Such principles could provide general
guidance and served an important purpose in many legal systems. As had been mentioned,
that was particularly true in international law, for example in the Declaration on Principles of
Friendly Relations and Co-operation among States, which were not always very precisely
defined. That did not exclude, of course, that general principles should be formulated prudent-

ly so as not to produce unintended effects or overburden a law with expectations that it could
not fulfil.

Concerning draft guideline 4, he was impressed by the analysis provided in the report, but was
not sure that it supported the broad formulation of the proposed draft guideline. After all, an
environmental impact assessment made sense only for projects whose potential impact on the
atmosphere as a whole could be measured. In that respect, he tended to agree with Mr. For-
teau that draft guideline 4 was formulated too broadly.

With regard to draft guideline 5, he had no objection in principle to its underlying idea. While
it might be true, in a formal sense, that the atmosphere was technically not finite, as Mr. Mur-
phy had stated, he thought that it was finite in terms of its essential function for humankind
and all States, as noted by Mr. Peter. That point could be clarified in the commentaries. On
the other hand, he doubted that the expression “emerging principle of customary international
law” was appropriate to describe the draft guideline. Like Mr. Tladi, he thought that the
Commission should distinguish as clearly as possible between lex lata and lex ferenda, and
not try to establish a legal definition of an emerging principle. It would therefore seem prefer-
able to replace the expression “is required under international law” in subparagraph 2 with a
more cautious formulation, like the one used in subparagraph 1 of draft guideline 5.

Lastly, like other members, he was not sure that the Commission should explicitly address
geoengineering in a guideline, and he supported the comments made by Mr. Murphy, who had
cautioned against what the draft guideline implicitly permitted. Should the Commission wish
to retain draft guideline 7, he would propose the deletion of the term “geo-engineering”, since
the essence of the text would remain. In substance, however, he thought that the scope of the
draft guideline should be restricted to “activities intended to modify atmospheric conditions”
that “could affect the atmosphere as a whole”. That could be the “threshold” that Sir Michael
Wood had identified as lacking.
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To conclude, he supported the referral of draft guidelines 3, 4, 5 and 7, and draft preambular
paragraph 4, to the Drafting Committee, subject to the comments that he had made about their
substance and to their compatibility with the 2013 understanding.
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Subsequent agreements and subsequent practice in relation to the in-
terpretation of treaties (continued)

(p- 5) Mr. Nolte (Special Rapporteur) said that, in his summing up of the debate, he wished
to highlight the main points, address some criticism and explore possible ways forward.

He trusted that differences of opinion with regard to, for example, the status of the Working
Group on Arbitrary Detention and the Committee on Economic, Social and Cultural Rights,
could be clarified on a bilateral or, if necessary, technical basis. He did, however, wish to re-
spond to a remark by Mr. Murphy that the report had “singled out” the United States of Amer-
ica by quoting only the reaction of that State to draft general comment No. 33 of the Human
Rights Committee, and not that of other States. The reaction in question was the only easily
accessible statement by a State and had been accepted by the Human Rights Committee. The
report thus did not single out the United States. Rather, it quoted the United States as an ex-
ample of a State whose reaction had given rise to a general agreement on a particular ques-
tion.

Most speakers had considered draft conclusion 13 to be unnecessary, with some speakers ex-
pressing reservations about giving domestic courts “instructions”. While it was true that draft
conclusion 13 was, strictly speaking, unnecessary, since it considered and applied to domestic
courts draft conclusions that had already been provisionally adopted, without requiring any
revision of those conclusions, he had included it because he had felt bound to do so. After all,
in the original workplan for the topic, it had been stated that the practice of domestic courts
would be considered, both for the sake of having a full analysis and in order to verify whether
such practice was in conformity with the practice and sources at the international level.

It would not necessarily be inappropriate to formulate a draft conclusion that addressed do-
mestic courts directly. Many domestic courts recognized a need to coordinate among them-
selves, or at least to inform themselves about relevant international case law, including that of
other domestic courts. While it would not be appropriate to try to “instruct” domestic courts, it
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would be appropriate to offer domestic courts some respectfully worded guidance on their
coordination efforts.

Nevertheless, he recognized that members of the Commission were reluctant to consider the
adoption of draft conclusion 13 and he therefore withdrew his proposal in that regard. He did,
however, wish to pursue the proposal by Mr. Forteau and Mr. Sturma to include a certain
number of findings from the report in the commentaries to the draft conclusions. The research
presented in the report contained useful elements that would nuance and improve the com-
mentaries.

Given the current lively debate among international lawyers and politicians with regard to the
legal relevance of the pronouncements of expert bodies, it was no surprise that draft conclu-
sion 12 had elicited the most responses. Indeed, the debate had shown that the report, which
concentrated on the most authoritative legal sources in an effort to treat opposing views in an
unbiased manner, should have addressed certain questions in greater detail.

Mr. Murase, Mr. Forteau, Mr. Hmoud, Mr. Murphy, Mr. Park and Mr. Kolodkin, among oth-
ers, had expressed the view that pronouncements of expert bodies were not a form of subse-
quent practice within the meaning of the present topic, while Mr. Hmoud and Mr. Forteau had
even suggested that the report characterized such pronouncements as “subsequent practice” in
order to fit them into the project. Mr. Kittichaisaree, on the other hand, had drawn attention to
paragraph 109 of the advisory opinion of the International Court of Justice on the Legal con-
sequences of the Construction of a Wall in the Occupied Palestinian Territory, in which the
Court had referred to the “constant practice” of the Human Rights Committee as a means of
interpreting certain provisions of the International Covenant on Civil and Political Rights. Mr.
Tladi had also accepted that such pronouncements could be a form of practice.

That apparent divergence of views on the basic question of whether pronouncements of treaty
bodies fell within the scope of the topic might result, at least in part, from a misunderstanding.
Some members assumed that, since draft conclusion 5 limited the term “subsequent practice”
to conduct by States parties, the project itself could deal only with conduct by States parties.
In 2014, the Commission had, however, adopted draft conclusion 11 (3), which stated that
“practice of an international organization in the application of its constituent instrument may
contribute to the interpretation of that instrument when applying articles 31, paragraph 1, and
32”.

That draft conclusion demonstrated that at least that form of non-State practice under a treaty
was dealt with by the project. The issue of whether the practice of international organizations
should be characterized as “subsequent practice” within the meaning of article 31 of the Vi-
enna Convention, or whether it should simply be termed “practice” in order to distinguish it
from the conduct of States parties was of lesser importance. As Mr. Murphy had suggested,
what was important was that there were different forms of practice that were recognized as a
means of interpretation of a treaty, even if only in connection with the subsequent practice of
the States parties to the treaty in question.

Most members did not exclude the possibility that pronouncements of expert bodies constitut-
ed a kind of “practice” which might be relevant for the interpretation of a treaty, even if it
were not subsequent practice in a narrower technical sense. As Mr. Sturma and Mr. Niehaus
had remarked, any doubts in that connection seemed to be prompted by a wide variety of sub-
stantive, rather than terminological, concerns.

Mr. Forteau and other members had held that the pronouncements of human rights treaty bod-
ies, albeit a form of practice, were not practice within the meaning of the topic, because such
pronouncements were more in the nature of international judicial decisions. Although the In-
ternational Court of Justice had, in the Diallo case, spoken of the “jurisprudence” of the Hu-
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man Rights Committee, that did not mean that the Court had considered those pronounce-
ments to be forms of judicial decisions. Indeed, the Court had been careful to characterize the
Committee not as a court but as an independent body which had been established specifically
to supervise the application of the International Covenant on Civil and Political Rights. Nor
had the Court characterized the Committee’s decisions as “judicial”. As Mr. Sturma had ob-
served, it was widely accepted that pronouncements of expert bodies were not in the same
category as judicial decisions. There was no apparent reason to assume that, in 2010, the
Court, by using the term “jurisprudence” in the Diallo case had intended to change its own
findings in the aforementioned advisory opinion that such pronouncements were a form of
practice. One view did not exclude the other.

Mr. Murphy, on the other hand, had doubted whether expert bodies had any mandate to inter-
pret their treaty, since the treaties at issue did not accord to those bodies an express power to
do so. However, in the Diallo case, the Court had recognized that the International Covenant
on Civil and Political Rights accorded the Human Rights Committee a power to interpret that
treaty when it had spoken of the “interpretation adopted by this independent body”. A further
source in support of that view was a 2010 statement by the Government of the United States,
in which it referred to the interpretations of the Human Rights Committee as one of the bases
of its exhaustive review of whether the United States should continue to urge a strictly territo-
rial reading of the Covenant.

Addressing what might have been Mr. Murphy’s main concern, he noted that most members,
in particular Mr. Hmoud, Mr. Kamto and Mr. Tladi, had reached the conclusion, that, while
expert bodies usually did have a mandate to interpret their respective treaties, since otherwise
they could not fulfil their mandate under the treaty, their competence to interpret the treaty did
not necessarily imply that their interpretation had any particular legal effect. Indeed, the pro-
nouncements of expert bodies did not acquire a binding character by virtue of the competence
of such bodies to interpret the treaty, as Mr. Tladi had emphasized.

Proposed draft conclusion 12 sought to convey the idea that the legal effect of the pro-
nouncements of expert bodies, as practice and for the purpose of the present project, lay
somewhere between being a legally irrelevant statement and a court judgment. In order to
capture that middle position, draft conclusion 12 (3) recognized that pronouncements of ex-
pert bodies “may contribute to the interpretation of a treaty”. That middle position was sup-
ported by the case law of the International Court of Justice and by most authorities, as Mr.
Saboia had confirmed. The proposed draft conclusion did not attempt to resolve differences of
view on whether, for the purposes of interpretation, the legal effect of pronouncements of
expert bodies was closer to that of judicial decisions and thus quasi-judicial, as Mr. Sturma
and Sir Michael Wood had suggested, or more akin to that of administrative practice, as Mr.
Hassouna had suggested.

Proposed draft conclusion 12 left ample room for accommodating different viewpoints on the
legal effect of the pronouncements of expert bodies, since, as Sir Michael Wood had said, it
was difficult to generalize given the disparity in the competences and functions of different
expert bodies under different treaties. It was clear that different treaties provided for specific
terms and tasks for those different bodies, as Mr. Murphy had emphasized. He agreed with
Mr. Murphy, Mr. Murase and Sir Michael Wood that caution was warranted regarding the
powers of certain expert bodies, such as the Commission on the Limits of the Continental
Shelf and the Compliance Committee under the Kyoto Protocol to the United Nations Frame-
work Convention on Climate Change. The concern for leaving room for the diversity of trea-
ties that established expert bodies was the reason for proposing draft conclusion 12 (5). Mr.
Park had rightly observed that the report dealt more with human rights treaty bodies than with
other expert bodies. The reason for that was that the debate about the legal weight of such
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pronouncements had mainly centred on the former. The references to other expert bodies were
merely illustrative.

It might not be possible to persuade Mr. Murphy that pronouncements of expert bodies pos-
sessed a judicial quality, or to persuade Mr. Forteau that the interpretative value of such bod-
ies was slight or non-existent. The point of the proposed draft conclusion was not, however, to
make a comprehensive statement on the interpretative weight of such pronouncements, but to
recognize, for the purpose of the present project, that they were a form of practice under a
treaty which might be relevant for its interpretation, either in connection with State practice,
or as such, and that such pronouncements might have additional legal effects possibly deriv-
ing from their more or less quasi-judicial character. The commentary could make clear that
the reference to article 31 (1) of the Vienna Convention covered that possibility.

Mr. Hmoud had said that the references in draft conclusion 12 to articles 31 and 32 of the Vi-
enna Convention were not sufficiently grounded in practice and that the draft conclusion
therefore represented a deductive approach. He took it that Mr. Hmoud had meant that inter-
national and national courts had only rarely explained the relevance of the pronouncements of
expert bodies in terms of the Vienna Convention. However, the Commission did not need
such explanations in order to conclude that those pronouncements, whether or not together
with the reactions of States, were a means of interpretation which fitted the rules of interpreta-
tion of the Vienna Convention, since, at the outset of its work on the topic, the Commission
had already found that articles 31 and 32 were the framework for treaty interpretation. It was
therefore within the /ex /ata for the Commission simply to state the role that pronouncements
of expert bodies might play as a means of interpretation under the aforementioned articles 31
and 32, whether in conjunction with the reactions of States, as suggested by Mr. Sturma, or by
themselves. Mr. Hmoud had also accepted that such pronouncements could constitute a sup-
plementary means of interpretation under article 32. While it was true, as Mr. Hmoud and Mr.
Murphy had said, that examples of such pronouncements from which an agreement of the
parties had arisen were more difficult to find, the report quoted examples to show that they
did exist. Another example was General Assembly resolution 65/221 of 21 December 2010,
which, in paragraph 5, reaffirmed elements of general comment No. 29 of the Human Rights
Committee concerning the interpretation of article 4 of the International Covenant on Civil
and Political Rights.

The question of silence was relevant in that context. Mr. Murase had considered that draft
conclusion 12 (4) was inconsistent with draft conclusion 9 (2). However, the intention of par-
agraph 4 was to specify the circumstances under which a reaction was called for. As Mr. Has-
souna had proposed, the commentaries could provide further clarification in that respect.

Mr. Murase, Sir Michael Wood, Mr. Hassouna and Mr. Saboia had wondered why the report
dealt only with expert bodies which were not organs of international organizations. The rea-
son, a purely formal one, was that he did not consider that the topic should delve any further
into the law of organizations than the 1969 Vienna Convention did. He tentatively agreed with
Mr. Sturma and Sir Michael Wood that the pronouncements of expert bodies which were or-
gans of international organizations and the reactions of States thereto would mostly have the
same effect as the pronouncements of the bodies covered in the report.

Although he had defended the proposed draft conclusion 12 as contained in his fourth report,
that did not mean that he was unreceptive to the various critical comments which had been
made. In fact, as the project was a collective enterprise, he was quite prepared to reformulate
certain elements of draft conclusion 12 to accommodate the concerns expressed by some
members. It would be worthwhile confirming that the practice of States in relation to the pro-
nouncements of an expert body, and the practice of that body, might play a role in the inter-
pretation of a treaty, as that aspect had not been appropriately covered by the previous conclu-
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sions. The following points could be addressed in a reformulated proposal and considered by
the Drafting Committee. First, in order to meet the concerns of Mr. Murphy and Sir Michael
Wood, it could be stated explicitly at the beginning of the draft conclusion that it was first and
foremost the treaty which determined the interpretative weight to be given to pronouncements
of expert bodies, whether in connection with the reactions of States or as such. Secondly, it
could be made clear that the draft conclusion did not claim to determine all aspects of the pos-
sible interpretative weight of pronouncements of expert bodies and the reactions of States
thereto, but was confined to their weight as a form of “practice”. That should meet the con-
cerns of Mr. Forteau and others who wished to leave room for a quasi-judicial function of
such pronouncements. It would also make it even clearer that the Commission recognized the
position of the International Court of Justice in that regard. Thirdly, the commentaries could
be kept to a minimum and omit any reference to article 38 of the Statute of the International
Court of Justice, as Mr. Tladi and Mr. Murphy had requested. Fourthly, the draft conclusion,
or the commentary thereto, could reaffirm that observations by States that disagreed with the
interpretations contained in the pronouncements of expert bodies precluded any agreement
under article 31 (3) (b). Fifthly, in order to allay Mr. Murase’s concerns, it could be made
plain that draft conclusion 12 (2) did not conflate reactions by States with the pronouncements
of expert bodies themselves. Sixthly, he was prepared to replace the term “expert body” with
“expert treaty body” and to replace the expression “individual capacity” with “personal capac-
ity”, as proposed by Mr. Murphy, Mr. Hassouna and Mr. Kamto. Seventhly, the drafting pro-
posals of Mr. Park and Mr. Kamto could also be considered. He hoped that those proposals
would enable the Drafting Committee to find enough common ground to arrive at a reformu-
lated draft conclusion 12.

Turning to draft conclusion 4 (3), he said that he had taken note of the reservations expressed
by Mr. Murphy, Mr. Murase, Sir Michael Wood, Mr. Hmoud, Mr. Kamto, Mr. Kolodkin and
Mr. Park about his proposal to replace the phrase “conduct by one or more parties” with “offi-
cial conduct”. The intention behind that proposal was to make clear that the practice of an
international organization, pronouncements of expert bodies or other forms of conduct man-
dated by the treaty as elements of its application were not to be placed on the same footing as
the private conduct of non-State actors, but that they might contribute to the interpretation of a
treaty when combined with the practice of the parties to the treaties themselves. Although the
report might not have sufficiently explained why the expression “official conduct” had been
chosen, he remained convinced that it was an apt means of characterizing the practice of in-
ternational organizations and the pronouncements of expert bodies as distinct from the private
conduct of non-State actors. Nevertheless, he recognized that a majority of members were
reluctant to place such practice on the samelevel as State conduct, in the same way as they
had questioned the status of the practice of international organizations for the purpose of the
formation and identification of customary international law. In that context, the Commission
was about to give the practice of international organizations a sort of intermediate status that
neither equated it with State practice nor put it on the same level as the conduct of private
actors. Moreover, as Mr. Kamto had said, States had wanted the treaty-mandated conduct of
international organizations and expert bodies to be characterized as forms of practice for the
purpose of interpretation.

In a sense, draft conclusion 11 (3) recognized that intermediary status by indicating that the
practice of an international organization might contribute to the interpretation of a treaty un-
der articles 31 (1) and (2) of the 1969 Vienna Convention. If the same idea were to be ex-
pressed in a reformulated draft conclusion 12, it would then be unnecessary to explain the
status of such pronouncements for the purpose of interpretation in more general terms. That
task could be left until the second reading of the draft conclusions. On that basis, he would be
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prepared to withdraw his proposed revision of draft conclusion 4 (3), thereby obviating any
need to discuss the revision of draft conclusion 5, a possibility raised by Mr. Kolodkin.

In light of the statements made during the debate, he withdrew the proposal to adopt draft
conclusion 13 and, for the time being, the proposal to revise draft conclusion 4 (3). However,
it was still his wish that the Commission should adopt draft conclusions 1a and 12, as well as
the general structure of the set of draft conclusions proposed in paragraph 113 of the report.
The question of whether the draft conclusions should be renamed “guidelines”, as Mr. Murase
had proposed, should be addressed on second reading and take account of the views of States.
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Subsequent agreements and subsequent practice in relation to the in-
terpretation of treaties

(p- 10) Mr. Nolte (Special Rapporteur) said that the main part of the report concerned pro-
nouncements of expert bodies. The best-known such bodies were those established under hu-
man rights treaties to monitor and contribute to the application of those treaties; their pro-
nouncements were addressed to States parties, who were encouraged to take them into ac-
count in their application of the treaty in question. Thus, both the pronouncements of expert
bodies and the reaction of States thereto constituted a body of practice whose purpose under
the treaty was to contribute to its proper application.

Regarding terminology, the term “pronouncement” had been chosen to describe the various
forms of action of expert bodies because it was sufficiently neutral and was able to cover all
relevant factual and normative assessments by such bodies, as indicated in paragraph 14 of the
report. The term “expert body” had been chosen in preference to “treaty body” in order to
make clear that only bodies that were composed of independent experts were dealt with in the
report. However, as indicated in the second sentence of draft conclusion 12 (1), for the pur-
poses of the draft conclusions, the term “expert body” did not include expert bodies that were
organs of an international organization, since the project was limited to the scope of applica-
tion of the 1969 Vienna Convention on the Law of Treaties and did not therefore address the
practice of international organizations and their organs, with the exception of practice relating
to their constituent instruments, in keeping with article 5 of the Convention.

The aim of the report was modest: it made no general claim as to the strength or otherwise of
the legal effect, for the purpose of treaty interpretation, of pronouncements of expert bodies;
rather, it emphasized that any such effect depended, first and foremost, on the treaty itself, as
properly interpreted. The report and the proposed draft conclusions simply aimed to articulate
how the practice of expert bodies and the related conduct of States parties contributed to the
proper interpretation of the treaty in question under articles 31 and 32 of the Vienna Conven-
tion.
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It emerged from an assessment of relevant sources that there appeared to be general agree-
ment that pronouncements of expert bodies did not, as such, constitute subsequent practice
under article 31 (3) (b) because they did not, by themselves, establish agreement between the
parties regarding the interpretation of the treaty concerned. On the other hand, it seemed to be
equally generally agreed that subsequent agreements and subsequent practice under articles 31
(3) and 32 “may arise from, or be reflected in” such pronouncements, although it was often
not easy to establish that States parties had reached agreement on the basis of such pro-
nouncements.

The more difficult question was what interpretative weight, if any, pronouncements of expert
bodies established under human rights treaties might have as such. According to the Interna-
tional Court of Justice, great weight should be ascribed to the interpretation adopted by such
bodies. For its part, the Commission, in the commentary to its Guide to Practice on Reserva-
tions to Treaties, had stated that States parties were obliged to take account of the conclusions
of the expert bodies of human rights treaties in good faith, even though those conclusions
were not legally binding. The report suggested that the distinction between the formulation of
the Court and that of the Commission corresponded to the distinction in the 1969 Vienna
Convention, between the formulation of an obligation, in article 31, to take certain means of
interpretation into account, and the formulation of a permission, in article 32, to take certain
other means of interpretation into account. Based on a number of considerations, the report
then suggested that the Commission should adopt the approach of the International Court of
Justice and recognize that the formulation that appeared in the commentary to the Guide to
Practice was limited to the special case of pronouncements regarding reservations. Such an
approach, if applied to the rules of the Vienna Convention on interpretation, would mean that
pronouncements of expert bodies should be recognized as a form of other subsequent practice
that might be taken into account under article 32 of the Convention. The other possibility
would be to recognize that the duty of cooperation in good faith under a treaty usually implied
a duty of States parties to consider, and thus to take into account, the pronouncements of those
bodies which they had established pursuant to the treaty. In that case, such pronouncements
would constitute a form of practice that States parties were obliged to take into account, just
as they needed to take into account the means of interpretation that were referred to in article
31 of the Vienna Convention.

The report was not limited to pronouncements of expert bodies established under universal
human rights treaties. It only highlighted those expert bodies because their activities had giv-
en rise to the most profound debate regarding the interpretative weight of their pronounce-
ments. Those bodies were part of a larger group of expert bodies, all of which had been man-
dated by different kinds of treaties to give non-binding recommendations regarding the appli-
cation and, explicitly or implicitly, the interpretation of those treaties. In paragraphs 66 to 92,
the report described some other, particularly important, expert bodies, for example the Com-
mission on the Limits of the Continental Shelf and the Compliance Committee established
under the Kyoto Protocol to the United Nations Framework Convention on Climate, and ex-
amined the weight of their pronouncements for the interpretation of the treaties concerned.
The report sought thereby to show that the issues that had been discussed regarding expert
bodies established under human rights treaties also arose, mutatis mutandis, with regard to
expert bodies more generally.

By proposing a general draft conclusion, draft conclusion 12, on pronouncements of expert
bodies which applied to all such bodies, as defined in paragraph 1 thereof, the report did not
aim to level the differences that existed between different expert bodies and the interpretative
weight of their pronouncements. On the contrary, draft conclusion 12 was formulated careful-
ly so as to leave room for possible specificities; paragraph 3 thus attempted to express the
relevance of pronouncements of expert bodies without being unduly prescriptive. As ex-
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plained in paragraphs 49 to 65 of the report, the weight of such pronouncements as a means
for the interpretation of a treaty depended on a multitude of factors that might or might not be
present in a specific case.

Draft conclusion 12 (4) addressed the question of the relevance of silence in the context of
determining the interpretative weight of a pronouncement of an expert body. Such weight
depended to a significant extent on the degree to which a particular pronouncement had been
accepted by States parties. Since most treaties that provided for the establishment of expert
bodies had many parties, the question as to whether silence signified acceptance would often
arise in that context. According to the general rule set out in draft conclusion 9 (2), which the
Commission had provisionally adopted in 2014, the answer depended on whether the circum-
stances called for some reaction. That in turn gave rise to the question of whether the adoption
of a pronouncement of an expert body could generally be regarded as a circumstance calling
for some reaction by States parties. Paragraph 4 proposed, on the basis of the reasoning con-
tained in paragraphs 47 and 48 of the report, that a pronouncement of an expert body was
usually not such a circumstance, although that presumption might be refuted.

The terminology chosen for draft conclusion 12 followed, as far as possible, that of draft con-
clusion 11, which the Commission had provisionally adopted in 2015. Draft conclusion 11
was similar insofar as it also dealt with treaties that provided for the establishment of a body
mandated to contribute to the application of the treaty concerned.

The fourth report also addressed decisions of domestic courts, which merited separate atten-
tion for two reasons. First, such decisions themselves might be a form of subsequent practice
in the application of a treaty and the way in which they dealt with subsequent agreements and
subsequent practice as a means of treaty interpretation was particularly significant for the uni-
form interpretation of a given treaty. Decisions of domestic courts, being official acts by State
organs, did not raise specific problems as far as their recognition as possible forms of subse-
quent practice under article 31 (3) (b) and 32 of the Vienna Convention were concerned. Ac-
cordingly, the possibility of their constituting such practice was simply confirmed in para-
graph 1 of the proposed draft conclusion 13. Since decisions of domestic courts were not for-
mally coordinated at the international level, it could not be lightly assumed that such decisions
reflected the agreement of the parties under article 31 (3) (b) of the Convention. Even if those
decisions had been informally coordinated, such informal coordination in itself would not be
sufficient to establish an agreement of the parties in substance.

The second reason why decisions of domestic courts merited separate attention was that one
of the purposes of the work on the topic was to provide guidance to domestic courts on the
proper interpretation and application of treaties. Such guidance could also be provided by
reviewing the way in which domestic courts had approached subsequent agreements and sub-
sequent practice as means of treaty interpretation and by assessing whether such practice re-
flected the draft conclusions that the Commission had provisionally adopted thus far. Such an
assessment must necessarily be incomplete, as it was impossible to comprehensively review
the practice of domestic courts in that regard; nevertheless, even a limited assessment could
be helpful and provide important indications, as long as the review of the available decisions
of domestic courts merely served to provide an illustration for questions that had arisen in
practice. It was to that end that the report described a number of issues that had arisen in lead-
ing cases from jurisdictions around the world.

As suggested by the decisions referred to in the report, the case law of domestic courts relat-
ing to the interpretation of treaties had regularly dealt with a number of issues concerning the
use of subsequent agreements and subsequent practice. Those issues included the influence of
constraints under domestic law, the classification of subsequent agreements and subsequent
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practice, the use of subsequent practice that did not establish the agreement of the parties and
the identification of subsequent agreements and subsequent practice.

Proposed draft conclusion 13 (2) was somewhat unusual in the context of the draft conclu-
sions on the present topic in that it contained recommendations, or guidelines, that were ad-
dressed specifically to domestic courts. The basis for those recommendations were decisions
of domestic courts that were described in the report and assessed in the light of the previously
adopted draft conclusions. Thus, while draft conclusion 13 (2) was a conclusion in the sense
that it was based on a collection of materials, it differed from the other draft conclusions in
that it was not aimed at elucidating and clarifying the pertinent rules of interpretation as such.
Draft conclusion 13 (2) was not intended to inappropriately constrain domestic courts; rather,
it served to identify certain issues that had given rise to questions in practice and offered ap-
proaches in the light of the international rules and practices that had been identified in previ-
ous draft conclusions. It should therefore be a particularly useful part of the set of draft con-
clusions; its specific character could perhaps be set out more clearly by the Drafting Commit-
tee.

The report also included a few smaller proposals with a view to enabling the Commission to
adopt a full set of draft conclusions on first reading. The first proposal concerned the formula-
tion of an introductory draft conclusion | a, which read “the present draft conclusions concern
the significance of subsequent agreements and subsequent practice for the interpretation of
treaties.” The Commission had adopted a similar draft conclusion for the topic “Protection of
persons in the event of disasters” on first reading, and the Drafting Committee had the previ-
ous week adopted the same formulation on second reading.

The second proposal, which was contained in paragraph 113 of the report, related to the struc-
ture of the set of draft conclusions and was made in order to facilitate the latter’s comprehen-
sion and readability. The order of the draft conclusions that the Commission had provisionally
adopted had been maintained within the proposed structure, except for draft conclusion 3 (In-
terpretation of treaty terms as capable of evolving over time). It was proposed to place draft
conclusion 3 in part III, which related to the process of interpretation, rather than in part II,
which concerned basic rules and definitions. The proposal in paragraph 113 of the report to
add a final clause with a new final draft conclusion 14 had been included by mistake.

The third proposal, which concerned draft conclusion 4 (3), was the only one in the report to
revise a draft conclusion that the Commission had provisionally adopted. The reason for the
proposal was that, as currently formulated, draft conclusion 4 (3) was limited to conduct by
States parties to a treaty. However, the Commission had, in the meantime, provisionally
adopted draft conclusion 11 (3), which recognized that the practice of an international organi-
zation itself might contribute to the interpretation of a treaty under article 32 of the Vienna
Convention. In addition, the Commission would hopefully adopt draft conclusion 12 (3), ac-
cording to which pronouncements of expert bodies might contribute to such interpretation
when applying articles 31 (1) and 32 of the Vienna Convention. That suggested that there
were certain forms of subsequent practice in the application of treaties that might emanate
from a limited group of actors — in addition to States parties — that were mandated by the
treaty concerned to contribute to its application.

The proposed revised draft conclusion 4 (3) attempted to circumscribe the conduct of those
who were called upon to apply a treaty by using the term “official conduct”, instead of “con-
duct by one or more parties”. The use of the term “official conduct” was supported by the
conclusion of the International Court of Justice in its advisory opinion of 15 December 1989
on the Applicability of Article VI, Section 22, of the Convention on the Privileges and Immuni-
ties of the United Nations, according to which the term “officials of the Organization”, as con-
tained in Article 105 of the Charter of the United Nations, permitted the application of the
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Convention on the Privileges and Immunities of the United Nations to experts on missions.
Although those experts were not officials in the sense of occupying an administrative position
within the Organization, the Court had considered the nature of their mission to be such that
they could be covered by the Convention.

Of course, the term “official conduct” was not the only possible term that draft conclusion 4
(3) could use in order to make clear that the practice of international organizations, as well as
pronouncements by expert bodies within their sphere of competence, constituted other forms
of subsequent practice under article 32 of the Vienna Convention. An alternative possibility to
reach that goal might, for example, be to add the words “or other authorized actors” after the
words “conduct by one or more parties”.

Other aspects of the topic could be added to the set of draft conclusions, for example the rele-
vance of subsequent agreements and subsequent practice in relation to treaties between States
and international organizations and between international organizations or in relation to the
practice of international organizations more generally. However, on previous occasions, the
Commission had dealt with such treaties and practice separately. Given the character of the
present topic as an elucidation of particular means of interpretation under the rules of interpre-
tation set forth in the Vienna Convention, it seemed neither necessary nor reasonable to aim
for completeness. As was the case for certain other topics, it should be sufficient to cover the
most important aspects. It would, of course, be possible to add a saving clause, should the
Commission consider that to be necessary.

In conclusion, he expressed the hope that, after considering the report, the Commission would
be in a position to refer the proposed draft conclusions to the Drafting Committee.
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Protection of persons in the event of disasters (continued)

(p- 9) Mr. Nolte said that he wished to thank the Special Rapporteur for his excellent eighth
report, in which he had diligently considered the wealth of comments received from States
and organizations. The importance of the topic under discussion lay not only in the number of
disasters that the world had experienced in recent years and the likelihood of yet more to
come but also in the recognition by States, international organizations and civil society of a
responsibility and a need for global solidarity to reduce the risks associated with disasters and
to mitigate their consequences. The Commission’s work on the topic had a crucial role to play
in recognizing and crystallizing that responsibility and need in an appropriate legal form.

There was, however, no easy answer to the question of the form that the Commission’s work
on the topic should take. The current draft text contained elements of both codification and
progressive development, with many draft articles reflecting existing law, even though the
proposed wording of those articles might not correspond exactly to that used by States to ac-
company their practice. Where a particular draft article constituted progressive development,
the Commission should be candid and say so. It would be going too far, however, to make a
general statement in the commentaries that would result in a presumption that the draft arti-
cles represented progressive development of the law rather than its codification. It should be
borne in mind that the Commission’s mandate to promote the progressive development of
international law did not mean that it had a mandate to make customary international law.
Rather, its mandate was to submit proposals to the General Assembly on how international
law should be progressively developed; it did not itself have the political competence to make
the decisions that progressive development entailed.

International law had long recognized that the main purpose and responsibility of the State
was to protect its people. Although that obligation had sometimes been overshadowed by a
misleading debate about the “responsibility to protect”, the Commission did not need to in-
volve itself in that debate in the context of the current topic. The idea that States had a general
obligation to protect, by virtue of their sovereignty, had already been authoritatively articulat-
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ed almost one hundred years earlier, in the Island of Palmas case, in which it had been stated
that “territorial sovereignty [...] has as a corollary a duty: the obligation to protect within the
territory the rights of other States”. Following the post-1945 universal recognition of human
rights, on both a customary law and treaty law basis, the general obligation to protect was no
longer limited to inter-State relations. However, it was not focused on the prevention of inter-
national crimes, nor must it carry any implications regarding a possible right of States to in-
tervene in the domestic affairs of other States. It entailed certain more specific obligations that
were spelled out in the draft articles as a matter of lex lata, such as the duty of the affected
State to seek external assistance if a disaster exceeded its capabilities. On the other hand, the
draft articles contained certain other rules that were in the area of progressive development,
for example regarding prevention.

The need to indicate whether a particular draft article purported to reflect existing law or not
would depend on the intended outcome of the project. In that regard, it might be wise for the
Commission to refrain from expressing a clear preference for either a draft treaty or for a draft
declaration by the General Assembly and to leave it to States to choose the path they wished
to pursue. In any event, it was clear that the draft articles would have the character of a
framework for action or of principles; they would not constitute a set of specific rules.

Concerning draft article 3, he agreed with other speakers that it would be going too far to in-
clude the word “economic” in the definition of a “disaster”. Its inclusion might wrongly sug-
gest that the Commission had given careful consideration to the difficult questions raised by
the dire consequences of international economic shocks and the ensuing need for international
cooperation.

Regarding draft article 4 (a), there was no need to restrict the definition of “affected State”, as
proposed by Mr. Murphy. The latter’s concern that, under the current broad definition, every
State that had a national located in a disaster zone would constitute an affected State was per-
haps based on a misunderstanding regarding the concept of jurisdiction, as used in the current
draft. That concept was not identical with the general jurisdiction of States to prescribe, but
referred rather to the specific concept of jurisdiction as it had been developed by various hu-
man rights courts and bodies, as well as by the International Court of Justice, in the context of
the responsibility of States for human rights violations. It would be sufficient to make that
clear in the commentaries.

He agreed that the new reference to “military assets” in draft article 4 (e), should be reconsid-
ered, both because it was formulated as a substantive rule in an article on definitions and be-
cause it might unnecessarily restrict recourse to important forms of assistance. If a cautioning
reference to the military was considered necessary, it should perhaps refer not to “assets” but
to “arms”.

Draft article 5 should remain where it was. Human dignity was not merely an overarching
principle or source of inspiration: it also represented the very core of human rights and was
central to the current topic. International and national courts had demonstrated on various
occasions that human dignity, while admittedly a rather general and indeterminate concept,
was not inherently too vague and uncertain to operationalize. The article was therefore appro-
priately placed at the beginning of the substantive provisions and just before the draft article
on human rights. A reference to its function could, however, perhaps be included.

He would prefer to keep the original text of draft article 6, as adopted on first reading, since
the expression “fulfilment of their human rights”, in the amended text recommended by the
Special Rapporteur, seemed somewhat inappropriate in the current context.
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Concerning draft article 7, he shared the doubts of those members who had questioned wheth-
er the inclusion of a “no harm” principle or the word “independence” would be helpful. It was
not clear what those concepts meant in the context of the topic in question.

Draft article 8 should not lose the element of “duty”, which was clearly recognized as a legal
duty in its inter-State dimension and was not purely voluntary in that dimension. A distinction
should perhaps be made between States and international organizations, for whom such a duty
existed, and “other assisting actors”, for whom its existence was less clear. He was not con-
vinced of the advisability of replacing the expressions “other competent intergovernmental
organizations” and “relevant non-governmental organizations” with “other assisting actors”,
in various draft articles. The Commission made a distinction between intergovernmental or-
ganizations and other actors in other contexts, and with good reason: that distinction might,
for example, be legally relevant in the context of the duty to cooperate.

With regard to draft article 12, he was not in favour of replacing the word “role” as proposed
by Mr. Forteau, since, although the term did not have a specific legal content, it served the
important purpose in the current context of describing the main functions of the State.

The Special Rapporteur’s proposal to turn draft article 13 into a self-judging provision went
too far in taking certain concerns of States into account. The proposal to insert the word
“manifestly” went in the right direction and should accommodate the concerns of those States
that had expressed scepticism about whether a duty of the affected State existed. The ques-
tions raised by some States regarding the potential consequences of a breach of such a duty
had also drawn attention to the important practical issue of whether the application of the
rules of State responsibility would be helpful in that context. On a more general level, the
intense debates that had resulted in draft articles 13 and 14 should not be reopened unless
there were convincing reasons to do so. Like previous speakers, he saw no need to emphasize
that offers of assistance must be made in good faith, since that would introduce an inappropri-
ate element of distrust into the set of draft articles.

In conclusion, he was in favour of referring the draft articles to the Drafting Committee.
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Provisional application of treaties (continued)

(pP- 7) Mr. Nolte said that, if the Commission viewed the provisional application of a treaty
as legally binding, it should express its position very clearly. After all, the words “provisional
application” could be interpreted as meaning that a treaty should be applied only de facto and
provisionally, in other words before it produced any legal effects. He therefore suggested that
draft guideline 4 might be recast to read: “The agreement to provisionally apply a treaty has
the effect that the treaty is legally binding.” Such a formulation would serve the purpose of
encouraging States not to circumvent internal procedures when agreeing to provisional appli-
cation.

States would be very cautious about applying a treaty if there was any risk that the assumption
of a legal obligation would be contrary to their own domestic procedures or other rules. Such
procedures, and domestic law more generally, formed the very context for agreements on pro-
visional application, but that did not mean that they had an effect on the international obliga-
tions arising from such agreements. It was important, however, that the interpretation of inter-
national agreements took into account the context from which they originated.

That was particularly true when agreements on provisional application of a treaty contained
an explicit reference to domestic law, as was the case with the Energy Charter Treaty, article
45 of which stipulated that the Treaty was to be applied provisionally only to the extent that it
was not inconsistent with domestic laws or regulations. In other words, the obligation created
by provisional application went no further than what was permissible under the domestic law
of the parties to the Treaty. That was perfectly compatible with article 27 of the Vienna Con-
vention on the Law of Treaties.
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He failed to understand why the tribunal in the Yukos case and the Special Rapporteur, in par-
agraph 66 of his report, considered that a treaty could not allow domestic law to determine the
content of an international legal obligation unless the language of the treaty was clear and
admitted no other interpretation. Apart from the fact that the language of article 45, paragraph
1, of the Energy Charter Treaty could hardly be clearer, he was not aware of any rule accord-
ing to which a particular interpretation was possible only if it was unambiguous. He therefore
suggested deleting the final clause of draft guideline 1 and adding a second sentence, to read:
“The agreement to provisionally apply a treaty may limit the extent of the provisional applica-
tion, in particular by making reference to internal law in whole or in part.” He agreed with
previous speakers that the Special Rapporteur should not analyse the domestic law of States
regarding the provisional application of treaties.

Draft guidelines 2 and 3 should be redrafted to reflect the fact that the “terms of the treaty”
were only one of several means of interpreting it. The guidelines should mention either differ-
ent forms of agreement or different means of interpretation; they should not conflate the two.
More generally, he would prefer the outcome of the work to be in the form of conclusions
rather than guidelines, as the task at hand was limited to deriving conclusions, for the purpose
of interpretation, from diverse sources and materials.
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Immunity of State officials from foreign criminal jurisdiction (contin-
ued)

(p- 5) Mr. Nolte said he agreed with the Special Rapporteur that the distinction between
immunity ratione personae and immunity ratione materiae was important, but that such a
distinction did not mean that the two categories of immunity did not have elements in com-
mon, especially in respect of the functional dimension of immunity in a broad sense. One of
those elements in common was respect for the principle of sovereign equality of States, em-
bodied in the maxim par in parem non habet imperium, which the Special Rapporteur called
the “teleological criterion”. That criterion not only applied to immunity ratione materiae, it
was the foundation on which all forms of State-related immunity rested. That was not a minor
point in terms of the question posed in paragraph 103, namely, which came first: State im-
munity as a consequence of functional immunity or functional immunity as a corollary of
State immunity. For the purpose of existing law, the answer to that question was that a State
could waive the immunity of a State official, but not vice versa. Moreover, while the distinc-
tion between civil and criminal immunity must be taken into account, both forms of immunity
derived from common ground.

A completely different distinction, which needed to be stressed, was that between internation-
al and national law on immunity. When the Supreme Court of the United States of America
ruled in Samantar v. Yousuf that a State official could not be deemed to be included in the
concept of a “foreign State”, it was interpreting domestic legislation, namely the United
States’ Foreign Sovereign Immunities Act, but that Act did not necessarily make or purport to
make a statement regarding the customary rules of international law on immunity.

Regarding the structure of the report, he said that while he was impressed by the wealth of
material that the Special Rapporteur had assimilated, he wondered why national legislative
and executive practice of States was largely missing. He would also have expected that inter-
national judicial practice and the Commission’s previous practice should come first in the
analysis of the materials.
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He did not share the view that it was possible to distinguish clearly between the concept of
“State official”, as defined in draft article 2 (e) by the expression “who exercises State func-
tions”, and the concept of an “act performed in an official capacity”. Nevertheless he did en-
dorse the distinction between an “act performed in an official capacity” and an “act performed
in a private capacity” and the view that the distinction between them bore no relation whatso-
ever to the distinction between lawful and unlawful acts.

However, like other members, he did not understand the Special Rapporteur’s reasoning for
the proposition that both official and private acts must be considered, by definition, to be
criminally unlawful, for several reasons. First, such a proposition would be tantamount to
saying that State officials always committed crimes when they acted in an official capacity.
Secondly, when a person accused of a crime was brought to court, the latter must first estab-
lish whether it had jurisdiction. Only thereafter would the court proceed to determine, on the
basis of a presumption of innocence, whether a crime had been committed; as a result of those
proceedings the accused person might well be acquitted because the acts in question were not
found to be criminally unlawful. Thirdly, and most importantly, the whole point of interna-
tional law on immunity was that a national court must establish, on the basis of neutral crite-
ria, whether a particular official or act came within its jurisdiction. If the lawfulness or unlaw-
fulness of the act was a relevant criterion for establishing jurisdiction or State immunity, in-
cluding the immunity of public officials ratione personae or ratione materiae, that entire
body of law would be superfluous. Mr. Park’s suggestion to replace the word “crime” with
“act” in the proposed draft article 2 (f) would not provide a solution, since acts performed in
an official capacity were still not necessarily acts “in respect of which the forum State could
exercise its criminal jurisdiction”.

He was not convinced by the Special Rapporteur’s explanation in paragraphs 96 to 110 of the
alleged criminal nature of an act performed in an official capacity. Although it might be true
that any criminal act was characterized by its highly personal nature, such acts were only a
small fraction of all conceivable acts performed in an official capacity. Moreover, the fact that
an act performed in an official capacity could also be a criminal act committed by that official
as an individual did not affect the official nature of the act. For that reason he did not agree
with the Special Rapporteur’s statement in paragraph 97 that “any criminal act covered by
immunity ratione materiae is not, strictly speaking, an act of the State itself, but an act of the
individual by whom it was committed”. In his view, such an act could be both an act of the
State, attributable to it, and an act attributable to the individual. The decisive issue was
whether the act, as an act performed by the individual in an official capacity, gave rise to im-
munity ratione materiae. He did not dispute the statement quoted in paragraph 99 that “the
question of individual responsibility is in principle distinct from the principle of State respon-
sibility”, but it did not resolve the decisive question of the relationship between the two forms
of responsibility and of their relationship to the international rules on immunity.

He endorsed the Special Rapporteur’s position that the fact that a particular act might be an
international crime did not exclude the possibility that it might also be an act performed in an
official capacity; the same was true for acts alleged to be ultra vires. Cases of corruption fell
into another category, because they could be characterized not by their illegality but by their
ostensibly private character or motivation. For those very reasons, however, he proposed that
draft article 2 (f), as currently worded, should be deleted. His conclusion as to why the Special
Rapporteur had made what he deemed the incorrect assertion in the draft article that an act
performed in an official capacity by its nature constituted a crime was that she had conflated
the question of what constituted an act performed in an official capacity with the much more
general question of over which acts a State could exercise criminal jurisdiction.

In paragraph 32 the Special Rapporteur stated that national law was irrelevant for the purpose
of determining whether an act was performed in an official capacity, given the significant
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differences that might exist between the legislation of different States. He agreed with her in
the sense that States were not entirely free to determine which acts their officials performed in
an official capacity and which in a private capacity. Otherwise States might freely determine
the extent of their own immunity, or the immunity of their officials, before foreign courts. On
the other hand, it was undeniable that, under national law, some States considered that certain
acts, such as air traffic control, were private acts, while others considered the same acts to be
official. The question of the extent to which a State could determine the range of activities
which it considered to be official was in his view, the core of the matter under discussion.
However, under the circumstances, the Commission should perhaps leave it to be decided on
a case-by-case basis, and give some general guidance.

The Special Rapporteur also addressed questions of attribution in the report, taking as her
point of departure the need for an interpretation of the criteria of attribution which ensured
that the institution of immunity did not become a mechanism to evade responsibility. While
not disputing the relevance of questions of attribution, he considered that the possibility of
evading responsibility was not the right point of departure. In Jurisdictional Immunities of the
State (Germany v. Italy: Greece intervening) the International Court of Justice had stated:
“The rules of State immunity are procedural in character and are confined to determining
whether or not the courts of one State may exercise jurisdiction in respect of another State.
They do not bear upon the question whether or not the conduct in respect of which the pro-
ceedings are brought was lawful or unlawful.” Thus the nature of the rules on immunity con-
sisted, not in addressing the question of the lawfulness of a particular activity, but in establish-
ing the jurisdiction of different States. A particular act might not be tried by a particular court,
but that in itself did not exclude criminal responsibility for the act before another jurisdiction.

That said, the rules of attribution under the law of State responsibility might help to ascertain
whether an act was indeed performed in an official capacity. The Special Rapporteur’s argu-
ment in paragraphs 115 and 116 that certain forms of retroactive attribution of acts under arti-
cles 9 to 11 of the articles on State responsibility might not constitute acts performed in an
official capacity for the purpose of determining immunity ratione materiae was plausible.
However, he doubted whether the same was true for the acts of persons acting on behalf of the
State while remaining outside the official structure of the State, as discussed in paragraph 114.
Since there was little State practice or pertinent case law in that regard, the Commission
should perhaps limit itself to making some general comments.

The Special Rapporteur attempted to define the concept of an act performed in an official ca-
pacity by using “an additional teleological criterion” (para. 118). He agreed in principle that,
since immunity ratione materiae was intended to ensure respect for the principle of sovereign
equality of States, the acts covered by such immunity must also have a link to the sovereignty
that, ultimately, was intended to be safeguarded. Nonetheless, the Commission should not try
to identify the essence of sovereignty; what was important was to distinguish between acts
performed in an official capacity in the exercise of a public function or of the sovereign pre-
rogative of a State, and those which merely furthered a private interest. Moreover, the expres-
sion “exercise of elements of governmental authority” was too limiting as it could be con-
strued as meaning “governmental” as distinguished from “administrative”.

Unfortunately, the Special Rapporteur did not elaborate on what the “additional teleological
criterion” would entail with respect to different situations, but concentrated on the question of
whether international crimes might be acts performed in an official capacity. While he agreed
with the statement in paragraph 124 that the argument that an international crime was contrary
to international law was not relevant for the characterization of an act performed in an official
capacity, he did not agree that the criminal nature of the act was one of the characteristics of
any act performed in an official capacity. As a general matter, it might be helpful to refer to
case law of the European Court of Justice for a definition of “exercise of official authority”.
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Concerning the future workplan, he questioned the advisability of taking up the issue of limits
and exceptions to different forms of immunity until all general matters, including the proce-
dural aspects of immunity, had been clarified. The question of exceptions had overshadowed
the Commission’s debate on the topic from the outset. While it was important that members
were aware of the implications of certain general aspects for the question of possible excep-
tions, there was the danger that a premature focus on the question would narrow their outlook
on important general aspects which had no or little bearing on the question of exceptions.
That danger had become a reality in the current discussion on the definition of acts performed
in an official capacity. Much more emphasis should have been laid on which kinds of activi-
ties were sufficiently expressive of the specific public authority of the State to justify their
inclusion within the scope of protected immunity. Focusing on that and other general aspects
of international law on immunity need not prejudice the identification of possible exceptions
to the otherwise existing immunity of State officials. Possible exceptions should, however, be
derived from the generally recognized sources of international law, based in particular on the
rules on the identification of customary international law. Alternatively, the Commission
should make clear that it was proposing changes to existing law by way of progressive devel-
opment. Since the Commission was committed to drafting articles that would provide guid-
ance to national courts on the application of existing law, it was important that it should clear-
ly designate its draft articles and commentaries as either lex lata or lex ferenda.

He would appreciate clarification regarding the Special Rapporteur’s comment in paragraph
138 of her report that the recent judgement of the Italian Constitutional Court concerning the
application in Italy of the International Court of Justice’s judgment in Jurisdictional Immuni-
ties of the State had added complexity to the issue. As he understood it, the Italian Constitu-
tional Court had not called into question the International Court of Justice’s judgment or made
any pronouncements on international law; it had merely interpreted the Italian Constitution in
a way that might prevent the implementation of the judgment in Italy. Perhaps the Special
Rapporteur considered that the judgment of the Constitutional Court undermined the authority
of the International Court of Justice’s judgment regarding the questions dealt with under the
topic; however, in its own terms it clearly did not.

In conclusion, he recommended that the proposed draft articles should be referred to the
Drafting Committee.
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Subsequent agreements and subsequent practice in relation to the in-
terpretation of treaties (continued)

(p- 3) Mr. Nolte (Special Rapporteur) said that the debate had been very rich and that he
would do his best in his summary to respond to the various points that had been raised. While
he was pleased that all the members who had spoken had agreed to the referral of draft con-
clusion 11 to the Drafting Committee, he had also taken note of the concerns that had been
raised. He wished to reassure Mr. Tladi, who had expressed concern that the Commission’s
work might take it in a direction that it had specifically decided not to take, namely the crea-
tion of new law. He had no intention of ascribing extra meaning to article 5 of the Vienna
Convention; on the contrary, he was merely restating the most important elements of the per-
tinent jurisprudence, in particular that of the International Court of Justice. It was the Court,
not he himself, which had established that constituent instruments of international organiza-
tions were “treaties of a particular type”. The case law of the Court showed that it had not
limited its analysis to the constituent instrument of an international organization in a particular
case, but that it had regularly invoked and taken into account certain features common to most
international organizations. It was therefore not imprudent of the Commission to restate the
widely accepted case law of the International Court of Justice which was relevant for the pur-
poses of the topic. He also reassured Mr. Tladi and Sir Michael Wood that neither the previ-
ous draft conclusions nor draft conclusion 11, as set out in the third report, were intended to
accord greater importance, for the interpretation of treaties, to subsequent agreements and
subsequent practice than to text, context and object and purpose. It was hard, however, to see
how to satisfy Sir Michael Wood, who emphasized both the need to consider subsequent
agreements and subsequent practice in the context of the general rules of treaty interpretation
and the importance of not broadening the Commission’s work to include more general ques-
tions of treaty interpretation. Apart from Mr. Tladi and Sir Michael Wood, no other member
of the Commission had voiced that matter, which he hoped would be resolved in the course of
further work. In any case, he agreed with Mr. Sturma that, while constituent instruments of
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international organizations were treaties of a particular type, that particularity should not be
overestimated.

It was true, as Mr. Kolodkin had noted, that the report was based more on the case law of in-
ternational courts than State practice relating to international organizations. It was regrettable,
as Mr. Niehaus had indicated, that only a few States and one international organization had
provided the Commission with relevant examples. He had been aware of the issue when he
had prepared the report and he had come to the conclusion that particular statements or exam-
ples of State practice would be less authoritative than widely accepted pertinent decisions of
the most important international courts.

With regard to the scope of the report, members had generally agreed with the limitations
proposed, although some members seemed to have misunderstood that they applied to the
topic as such. Sir Michael Wood and Mr. Murphy had questioned the advisability of dealing
with the practice of international organizations as such, since that would not fall under article
31, paragraph 3, of the 1969 Vienna Convention. In that regard he recalled that the scope of
the topic was defined by its title and the original proposal for the topic as it had been accepted
by the Commission. When, in 2012, the Commission had decided to change the format of the
topic “Treaties over time” and to appoint a special rapporteur for the topic “Subsequent
agreements and subsequent practice in relation to the interpretation of treaties”, it had agreed
for the purposes of the definition of the project that “one or two further reports should be
submitted, as it had been envisaged in the original proposal of the topic, on the practice of
international organizations and the jurisprudence of national courts (annex A to the report of
the Commission on the work of its sixtieth session (2008))”. Thus, since the beginning of the
work on the topic, it had been made perfectly clear that the practice of international organiza-
tions would be part of it. The Commission had also recognized, in its commentary to draft
conclusion 5, that the practice of international organizations could constitute a means of inter-
pretation in its own right. The role played by an international organization’s “own practice”,
including that of its organs, was precisely the aspect of the topic that needed to be clarified on
the basis of the well-established case law of the International Court of Justice and other
courts. For the purposes of such an approach, which had been supported by most members, in
particular Mr. Sturma, the term “subsequent practice” was understood as a generic term which
was not limited to the particular form of practice mentioned in article 31, paragraph 3 (b), of
the Vienna Convention, but which also included other practice in the application of a treaty
which might be relevant for its interpretation, without prejudice as to whether the practice in
question was actually relevant and what weight it might possess in a particular case. He asked
Mr. Murphy, who had expressed concern in that regard, for his understanding for leaving out,
for reasons of convenience and for the time being, treaties adopted within an international
organization, on the understanding that such a limitation was not definitive.

The fact that the third report was limited to the treaties referred to in article 5 of the 1969 Vi-
enna Convention did not in any way affect the scope of the topic. Mr. Forteau had suggested
that the report did not respect that limitation, since it referred to case law relating to treaties,
which, in his view, fell under the 1986 Vienna Convention, not the 1969 Convention. While it
was true that the Agreement Establishing the World Trade Organization (WTO), including the
various agreements annexed thereto, constituted a treaty in the sense of article 1 of the 1986
Vienna Convention, the Agreement also fell under article 5 of the 1969 Convention by virtue
of article 3 (c) of that Convention and article 73 of the 1986 Convention. That was also the
understanding of the WTO dispute settlement bodies, which had applied articles 31 and 32 of
the 1969 Convention when interpreting the WTO agreements, even as applied to the European
Union. As Sir Michael Wood had suggested, that point could be made clear in the commen-
taries. The Commission could, however, if that was what Mr. Forteau proposed, not confine
itself to the treaties referred to in article 5 of the 1969 Convention and recognize that the same
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rules of interpretation applied to the treaties mentioned in the 1986 Convention and under
customary international law.

Mr. Hmoud and other members had agreed that, as had been proposed in the report, the
Commission should not address the question of the interpretation of decisions by organs of
international organizations as such. In that connection, Mr. Park had raised the legitimate
question of how to distinguish between the interpretation of such decisions and the identifica-
tion of the relevant conduct of the organization for the purposes of the interpretation of its
constituent instrument. While that distinction could not always be drawn with certainty, it
could be considered that it was not necessary in the context of the topic at hand, inasmuch as
the decisions concerned were clear enough to permit an assessment of their role in the inter-
pretation of a constituent instrument.

In response to the concern raised by Mr. Park regarding the difficulty of distinguishing be-
tween conferences of States parties established by a constituent instrument of an international
organization and those which were not, he said that in his view, the question of whether a con-
ference of parties was created by a constituent instrument should be resolved on a case-by-
case basis and that it was not the aim of the topic to establish criteria for that purpose.

Mr. Park had also made the point that the weight of a particular practice could not be sharply
distinguished from its relevance for the purpose of interpretation. He himself considered that
the two aspects were very closely related and he agreed with Messrs. Park, Kolodkin and Pe-
ter, in particular, that the reaction of the member States was an important criterion for the in-
terpretative weight to be attributed to an organization’s “own practice”. While it was not easy,
as Mr. Kamto had rightly pointed out, to decide the interpretative weight to be given to differ-
ent forms or aspects of subsequent agreements and subsequent practice, it was nevertheless
not impossible, as the Commission had previously demonstrated. As had been proposed by
Mr. Kolodkin and Ms. Jacobsson, that question could be made the subject of another generic
draft conclusion, which would also take into account the specific characteristics of the various
constituent treaties.

Mr. Hmoud and other members had agreed that the Commission should not consider deci-
sions by courts or tribunals which were authorized by the constituent instrument of an interna-
tional organization to adjudicate questions regarding the interpretation of such an instrument
as a form of relevant “subsequent practice”. Mr. Hmoud had, however, proposed that future
commentaries should indicate whether interpretations by such authorized bodies could be
overruled by a subsequent agreement or subsequent practice of other bodies or by States par-
ties. That was an interesting question, which in part touched upon the issue addressed by the
Commission in paragraph 3 of draft conclusion 7, namely the possible modificatory effect of
subsequent practice, a question which could be addressed on second reading.

Several members had commented on recent developments regarding constituent treaties of the
European Union legal order and the practice of the parties and organs of the Union. Mr. For-
teau had expressed the view that he had exaggerated the autonomy of the legal order of the
European Union, in particular when he had stated that the Court of Justice of the European
Union did not take subsequent practice by the parties or the organs of the Union into account.
It should be noted in that regard, however, that the report was based not only on his research
as Special Rapporteur but also on a statement by the European Union itself. Sir Michael
Wood and Mr. McRae, on the other hand, had emphasized the special character of the legal
order of the Union, which they compared to that of a State. Both Mr. Forteau and Sir Michael
Wood were right in that the case law of the Court of Justice of the European Union needed to
be approached with caution. The approach of the Court to subsequent agreements and subse-
quent practice should perhaps be considered as a form of “rule of the organization” in the
sense of article 5 of the Vienna Convention. But that should not imply, as Mr. McRae seemed
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to suggest, that the mere declaration by a court that a particular constituent treaty created a
“new legal order” should be enough to render inapplicable article 5 of the Vienna Convention
or even the Convention as a whole, a conclusion which several members, including Mr. Stur-
ma, had rejected with good reason.

He agreed with Mr. Forteau that certain formulations in decisions by the Court of Justice of
the European Union could be interpreted as merely excluding the possibility that subsequent
practice could amend the founding treaties. Nevertheless, nothing in the jurisprudence of the
Court had positively established that the practice of organs or of member States should or
could be taken into consideration for the purposes of interpretation. The example relating to
the European Currency Unit (ECU) which was cited in paragraphs 59 and 60 of the report and
which, in Mr. Forteau’s view, tended to prove the contrary, was not a case in which the Court
of Justice of the European Union was “competent to interpret the founding treaties of the Eu-
ropean Union”. It was, of course, possible that the Court would in the future take the practice
of the member States, and possibly even the organs of the Union, more into account, and such
a possible development should be reflected in the commentary. But it seemed that, for the
time being, the normal procedure of the Court was to interpret the constituent instrument of an
international organization without taking account of the subsequent agreements and subse-
quent practice of the organs or the parties. At the same time, it should be borne in mind that,
to borrow Mr. Sturma’s expression, the institutions of the European Union were the guardians
of the founding treaties, but the member States were their masters.

Some members had questioned the relevance of some of the examples cited in the report. Mr.
Forteau, for example, had considered that the practice followed within the International Civil
Aviation Organization related to the substantive law of the Organization rather than to its in-
stitutional law. Sir Michael Wood had even gone so far as to say that only certain provisions
of the United Nations Convention on the Law of the Sea could be viewed as a constituent in-
strument because most of the other provisions were concerned with the substance of the law.
Mr. McRae had made a similar point with respect to a case relating to WTO law. All those
comments addressed a more general question, which had also been raised by Mr. Kolodkin,
namely the scope of article 5 of the Vienna Convention.

Article 5 of the Vienna Convention referred to the constituent instruments of international
organizations in general, without making a distinction between the different kinds of provi-
sions which were contained in such instruments. It was true that constituent instruments con-
tained many provisions relating to substantive obligations rather than to the institutional struc-
ture of the organization concerned, but they were nonetheless “constituent instruments” which
came within the scope of article 5 of the Convention. Furthermore, there were good reasons
why article 5 did not distinguish between institutional and substantive provisions. Internation-
al organizations and their organs were generally entrusted with the interpretation and applica-
tion of the substantive rules that governed their role. The Declaration on Friendly Relations,
for example, referred to the substantive law of the Charter, which did not preclude it from
being generally considered, as a constituent instrument of an international organization, to be
an important element for the interpretation of the Charter. Similarly, the organs of WTO were
responsible for applying and interpreting the Agreement Establishing the World Trade Organ-
ization and its annexes, which were considered to be a single undertaking under article II,
paragraph 1, of the Agreement. The unity of the provisions of a constituent treaty was also
demonstrated by article 20, paragraph 3, of the Vienna Convention, which required the ac-
ceptance, by the competent organ of the organization in question, of reservations relating to
the constituent instrument of that organization, regardless of whether the provision concerned
was substantive or institutional. All those examples showed that substantive and institutional
rules were very closely interrelated and that they should not be artificially distinguished. The
situation might be different in the case of international organizations which were not compe-
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tent to act with regard to certain provisions of their constituent instrument, such as the Inter-
national Seabed Authority with regard to the provisions of the United Nations Convention on
the Law of the Sea, other than those contained in Part XI.

Mr. Forteau had questioned the relevance of the reference in the report to the Agreement re-
lating to the implementation of Part XI of the United Nations Convention on the Law of the
Sea, which, in his view, was a complementary agreement. While that characterization was
certainly correct, it did not clarify the exact legal significance of the Agreement for the pur-
poses of interpreting the Convention. The Agreement bound all the States that were parties to
it, but it was not a subsequent agreement to the Convention within the meaning of article 31,
paragraph 3 (a), of the Vienna Convention because it did not apply to the States parties to the
Convention. Unlike Sir Michael Wood, who had expressed the view that the Agreement was
in substance an agreement amending the 1982 Convention, he could not see how that Agree-
ment could have such an effect when it had not been made between all the States parties to the
Convention on the Law of the Sea and when the amendment procedure that had been provided
for had not been used. It would be safer and more reasonable to say that the Agreement pur-
ported to interpret the Convention in a way that might be applicable to the parties to the Con-
vention which were not parties to the Agreement. That implied recognizing the Agreement as
being a form of subsequent practice that was followed by certain parties to the Convention
which could be taken into account, without necessarily being determinative, for the purposes
of interpreting the Convention. Numerous examples, both in practice and in the literature,
supported such an approach. That did not necessarily mean that that example should be re-
ferred to in the commentary, but he had wanted to raise the point with the members of the
Commission.

Mr. McRae had questioned the weight given in the report to the decision of the WTO Appel-
late Body in the Clove Cigarettes case. While he had conceded that, on the face of it, that de-
cision appeared to provide an interesting interpretation of the concept of subsequent agree-
ments, he had expressed the opinion that in that case a provision of the WTO Agreement had
been disregarded, first by an organ of the Organization and ultimately also by the Appellate
Body itself, inasmuch as it had accepted the violation of the Agreement committed by that
organ. However, he himself was not convinced that the decision of the Appellate Body had
violated the WTO Agreement and that the Commission could therefore not rely on it. In fact,
good arguments could be made to show that in that case the procedure provided for in the
Agreement had not been circumvented or disregarded. Experts in WTO law, such as Mr.
McRae, might argue the contrary, but the Commission should be cautious about asserting that
the WTO Appellate Body had rendered a clearly erroneous decision.

Furthermore, Mr. Forteau, while reiterating his reservations with respect to the subject of par-
agraph 1 of draft conclusion 9, which the Commission had adopted at its previous session, had
stated that the decision of the WTO Appellate Body in the Clove Cigarettes case appeared to
support his argument. Although he himself did not think that it was necessary or appropriate
at the current stage to reopen the question, which could be reconsidered during the second
reading. He did not consider that the decision of the Appellate Body established a distinction
between ‘“hortatory” and “binding” understandings —indeed the Appellate Body nowhere
used the terms “binding” or “having legal effect” —but rather a distinction between an under-
standing “with regard to the meaning” of a term, which was not necessarily binding, and a
merely “hortatory” understanding. If it were otherwise, every subsequent agreement within
the meaning of article 31, paragraph 3 (a), would be binding on the parties, and that would
result, as Mr. Tladi feared, in a means which would elevate subsequent agreements to a higher
status in interpretation than text, context and object and purpose.

Some other examples had been questioned by members but, in the interests of time, they
would be addressed informally or at a later stage of the work.
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The distinction drawn in the report between the three forms of subsequent practice and con-
duct that might be relevant for the interpretation of constituent instruments of international
organizations had been found to be helpful by most members of the Commission. However,
some members, in particular Messrs. Forteau, Park and McRae, had been of the view that
those three forms of conduct were not sufficiently reflected in draft conclusion 11. That im-
pression had perhaps arisen from the fact that draft conclusion 11 contained four, not three,
paragraphs and that, in addition, those four paragraphs did not follow the sequence of the
three forms of practice presented in the report. If that was the case, he was not opposed to the
Drafting Committee rearranging or merging some paragraphs. From a substantive point of
view, the reason why the third category, namely the combination of the practice of organs and
the practice of the parties, was not dealt with in a separate paragraph of the draft conclusion
was —as Sir Michael Wood had rightly pointed out —that the two forms of practice might in
principle both be considered in a particular case, but that did not necessarily mean that they
coalesced to form a third category. It therefore seemed more prudent to proceed from two
forms of relevant practice and to explain, in a separate paragraph, in the commentary or by
way of the formulation of the draft conclusion, that the two forms of practice might often need
to be assessed together. That would also meet the concerns expressed by Messrs. Laraba,
Niehaus and Peter, who had found the third category hard to grasp.

Pursuing a related point, Mr. Peter had asked for more clarification as to when States acted in
their capacity of members of an organization and its organs and when they acted as parties. In
that connection, the report contained what might be a helpful reference to the practice of the
European Union, and the Drafting Committee might at some point consider recognizing a
presumption that States, in case of doubt and subject to the rules of the organization, acted as
members.

Some members of the Commission had asked why the concept of “established practice” had
been used in draft conclusion 11, in preference to other concepts which could be found in the
case law of the International Court of Justice. Mr. Park, in particular, had pointed out that
only some of the various similar concepts used in the report had been taken up in draft con-
clusion 11. There were various reasons for that. First, the use of the expression “pratique
etablie” —instead of “pratique bien établie” —for the English expression “established prac-
tice” was a translation error. Another reason was that, although in the report he had restated
the various terms which had been used in the case law, in particular that of the International
Court of Justice, some of those terms which had been mentioned for explanatory purposes,
such as the expression “the organization’s own practice”, were not intended for inclusion in
the draft conclusion. A third reason for the choice of terminology was substantive. Like Mr.
Park, Mr. Forteau had asked why he had chosen to speak of “established practice” and not
“generally accepted practice”, a term which he would have preferred. In fact, the concept of
“established practice” was used in article 2 (j) of the 1986 Vienna Convention and had been
recognized by the Commission itself in its draft articles on the responsibility of international
organizations. Furthermore, the concept of “generally accepted practice” was not totally un-
ambiguous, inasmuch as it was used in the context of the identification of customary interna-
tional law to refer to a practice that was widely accepted, but not necessarily by all States. He
had therefore been concerned that using the expression could give rise to the misunderstand-
ing that the interpretation of the constituent instrument of an international organization took
place in a way that was comparable to the identification of customary international law. He
would nevertheless defer to the Commission if it considered that the expression “generally
accepted practice” should be used in the draft conclusion.

Ms. Jacobsson and other members of the Commission had agreed that the preceding consider-
ations should not exclude the use of the expression “established practice of the organization”
in that context. While it was true that the expression had not yet played an important role in
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the case law, it was nevertheless generally recognized. It might well be the case, as Mr. For-
teau had said, that the primary function of that concept was to refer to an informal source of
the secondary law of the organization. That informal secondary law, if it was “established”
could, however, also serve as a means of interpretation of the constituent treaty, in addition to
its primary function as a “rule of the organization”. But, as Sir Michael Wood and Mr. Peter
had said, the fact that a separate paragraph was devoted to that point, in addition to a reference
to the role of the organization’s “own practice”, might be confusing. In any case, as Mr.
Hmoud had said, any draft conclusion on that point should indicate that divergent practice
among different organs or opposing statements by member States precluded the formation of
“established practice”.

Mr. Forteau had proposed that paragraph 3 of draft conclusion 11 should refer to the “estab-
lished practice of the organization” and recognize it as a “relevant rule of international law
applicable in the relations between the parties” in the sense of article 31, paragraph 3 (c), of
the Vienna Convention. He had to confess that he had always considered that that article re-
ferred to rules whose source was outside and independent of the treaty which was to be inter-
preted. He had also thought that the purpose of article 31 was the “systemic integration” of
treaties within the larger context of international law. Furthermore, as Mr. Forteau himself
had said, the “established practice of the organization” was a form of secondary law, which
was derived from its constituent instrument, and the source of the rules which it established
was thus not outside the treaty. Those rules might even, as such, not be applicable between the
parties in the strict sense of the term, but rather only indirectly as an element of the law of the
separate legal entity that was the international organization concerned. He could therefore
agree with Mr. Forteau that the “established practice of the organization”, as a rule of the or-
ganization, was in some sense “applicable between the parties”. However, if such a rule,
which was “internal” to the treaty, did indeed fall under article 31, paragraph 3 (c), one might
ask how Mr. Forteau would explain the existence of subsequent agreements between the par-
ties regarding the interpretation of the treaty within the meaning of article 31, paragraph 3 (a).
Since he himself interpreted such agreements as having to be legally binding, such agree-
ments would also have to fall under article 31, paragraph 3 (c), which would then raise the
question as to why it was necessary to draw a distinction between paragraphs (a), (b) and (c)
of article 31.

Like Mr. Forteau, he was seeking to explain the relevance of the conduct of the organization
itself as a means of interpretation of a constituent instrument of an international organization.
If that could not be done by reference to article 31, paragraph 3 (c), and article 32 did not fully
explain, in the light of the established case law, the relevance of the conduct of the organiza-
tion, then perhaps the way forward would be to take such practice into account in the identifi-
cation of the object and purpose of a rule under article 31, paragraph 1. Mr. Laraba had ex-
pressed an interest in that solution, which was proposed in the report. While that might not be
very precise, as Mr. Kolodkin and Mr. Park had, for their part, correctly remarked, it might be
difficult to be more explicit, and it would at least give the interpreter some orientation. That
was not engaging in the creation of new law, as Mr. Murphy had suggested. But it was im-
portant to alert the interpreter to the fact that international courts, in particular the Internation-
al Court of Justice, had recognized the organization’s “own practice” as a means of interpreta-
tion, even if the courts had not always explained that use by pointing to a particular element in
the rules of interpretation, as Mr. Kamto would have liked. Given the situation, it would be
useful if the Commission could provide him (the Special Rapporteur) with some orientation as
to how that practice fitted in with the traditional categories.

As to the various drafting proposals which had been made with regard to draft conclusion 11,
only some of which could be addressed in the summary, he welcomed Mr. Forteau’s proposal,
which had been supported by Sir Michael Wood and Ms. Jacobsson, to make it clear that the
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whole draft conclusion was “subject to the rules of the organization”. In addition, he was not
wedded to retaining the expression “conduct of an organ” of an international organization in
paragraph 2. He did, however, consider that the case law supported the proposition that such
conduct might “give rise” to a subsequent agreement or subsequent practice in the sense of
article 31, paragraph 3, while recognizing that the provision could be reformulated —in any
case, that was not intended to mean, as Mr. Sturma seemed to think, that practice, in itself,
would or could create a relevant agreement of the States.

Mr. Kolodkin and Mr. Murase had suggested that emphasis should be placed on the “compe-
tence” of the international organization and its organs. That did not seem necessary, since it
was a clear and well-established general principle of the law of international organizations
that those organizations could validly act only within their sphere of competence. He was
nevertheless prepared to meet that concern by using the expression “competent organ” in the
context of the practice of the organization. However, he was not sure that it was necessary, as
Mr. Murphy had proposed, to include a reference to “rules of procedure”, since, in contrast to
the rules of procedure of conferences of States parties, the basic rules of procedure for inter-
national organizations were contained in their constituent instruments.

Messrs. Forteau, McRae, Kolodkin, Peter and Murphy had expressed the view that paragraph
2 of draft conclusion 5, which had been provisionally adopted, could be read as excluding the
practice of international organizations. They had therefore suggested that draft conclusion 5
should specify that it applied only “subject to draft conclusion 11”. While, as Mr. Niehaus had
pointed out, that might indeed be a useful clarification, it should be made either at the end of
the first reading or during the second reading of the draft conclusions. That point, which had
already been flagged in the commentary to draft conclusion 5, could be further explained in
the commentary to draft conclusion 11. Similarly, Mr. Forteau’s proposal to revisit draft con-
clusion 4, paragraph 3, and draft conclusion 6, paragraph 3, could also be considered at a later
stage, if necessary.

He noted that Mr. Murase wished to alter the designation of the final product of the Commis-
sion’s work, but it was his understanding that the term “conclusions” referred not only to
purely factual statements but that it might also include normative statements. Like Mr.
Niehaus, he considered, therefore, that it was not necessary to reopen the debate on that point
or, for that matter, the debate on the outcome of the Commission’s work on the identification
of customary international law.

In conclusion, he said that the statements of many of the members of the Commission who
had taken the floor seemed to reflect an underlying concern that he wished to diminish the
primary role of States in the interpretation of treaties and to elevate the role of international
organizations to an inappropriate level. Those concerns were somewhat surprising because he
had been careful in trying to adhere strictly to the case law of international courts, in particu-
lar that of the International Court of Justice. Furthermore, he had refrained from adopting a
“constitutionalist” approach to the interpretation of the constituent instruments of internation-
al organizations or any other theoretical approach that was not well established. He reaffirmed
the primary role of States in the proper interpretation and development of constituent instru-
ments of international organizations and expressed the hope that the members of the Commis-
sion would take a balanced approach which took full account of the accepted judicial practice.
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Subsequent agreements and subsequent practice in relation to the in-
terpretation of treaties

(p- 3) Mr. Nolte (Special Rapporteur) said that his third report addressed the role of subse-
quent agreements and subsequent practice in relation to the interpretation of treaties that were
the constituent instruments of international organizations. The scope of the report was limited
to such instruments; it did not cover the interpretation of treaties adopted within an interna-
tional organization or those concluded by international organizations.

Article 5 of the Vienna Convention on the Law of Treaties provided that the Convention was
applicable to treaties that were the constituent instruments of international organizations. At
the same time, article 5 suggested, and the case law confirmed, that constituent instruments of
international organizations were also treaties of a particular type which might need to be in-
terpreted in a specific way. In particular, the question arose as to which forms of conduct
might constitute relevant subsequent practice for the purpose of the interpretation of a constit-
uent instrument of an international organization.

The International Court of Justice, other judicial or quasi-judicial bodies and States had rec-
ognized that three forms of conduct might be relevant in that regard. They were: the subse-
quent practice of the parties to constituent instruments of international organizations which
established their agreement regarding the interpretation of such instruments; the practice of
organs of an international organization; and a combination of the practice of organs of an in-
ternational organization and the subsequent practice of the parties to the constituent instru-
ment of that organization.

With respect to subsequent practice establishing agreement between the members of an organ-
ization, he pointed out that it was not only such practice that was relevant. Other subsequent
practice of parties in applying the constituent instrument of an international organization
might also be relevant for the interpretation of that instrument. Such constituent instruments

-126 -



ILC Statements Professor Georg Nolte

were sometimes implemented by subsequent bilateral or regional agreements or practice, for
example. Although such bilateral treaties were concluded between only a limited number of
the parties to the multilateral constituent instrument concerned, and were therefore not, as
such, subsequent agreements under article 31, they might imply assertions concerning the
proper interpretation of the constituent instrument itself and, taken together, might be relevant
for the interpretation of such a treaty.

The International Court of Justice had also sometimes taken into account the practice of or-
gans of an international organization when interpreting that organization’s constituent instru-
ment, apparently without reference to the practice or the acceptance of the members of the
organization. In particular, the Court had stated that the international organization’s own prac-
tice might deserve special attention in the process of interpretation. The practice of organs in
the application of a constituent instrument should thus, at a minimum, be conceived as being
other subsequent practice under article 32.

The third possibility was to take into account a combination of the practice of organs of the
organization and the subsequent practice of the parties, in particular their acceptance of the
practice of organs. For example, in its advisory opinion on the Legal Consequences for States
of the Continued Presence of South Africa in Namibia (South West Africa) notwithstanding
Security Council Resolution 276 (1970), the International Court of Justice had arrived at its
interpretation of the term “concurring votes” in Article 27 of the Charter of the United Na-
tions as including abstentions primarily by relying on the practice of the organ concerned, in
combination with the fact that it was subsequently generally accepted by member States. In
that case, the Court had emphasized both the practice of one or more organs of the interna-
tional organization and the general acceptance by the member States, and it had characterized
the combination of those two elements as being a general practice of the organization.

The interpretation of treaties which were constituent instruments of international organiza-
tions might also be affected by subsequent agreements under article 31, paragraph 3 (a). Two
basic forms of subsequent agreements regarding the interpretation of constituent instruments
of international organizations could be distinguished: self-standing agreements between the
parties; and agreements between the parties in the form of a decision of a plenary organ of an
international organization. Self-standing agreements between the parties regarding the inter-
pretation of constituent instruments of international organizations were rare. While parties
mostly acted as members within the framework of the plenary organ, when questions of inter-
pretation arose with respect to such an instrument, they did on occasion act in their capacity as
parties. Examples in that regard could be found in the practice of the European Union. Deci-
sions and recommendations of plenary organs of international organizations regarding the
interpretation or the application of a treaty provision might also, under certain exceptional
circumstances, reflect a subsequent agreement between the parties under article 31, paragraph
3 (a), provided that such acts represented an agreement of the parties themselves to the con-
stituent instrument.

In addition to reviewing relevant case law, the report also considered the positions of leading
publicists. Differing views had been expressed as to whether the various uses by international
courts and tribunals of practice in the application of constituent instruments of international
organizations as a means of interpretation merely represented different manifestations of arti-
cles 31 and 32 as the basic rules regarding the interpretation of treaties, or whether such uses
also reflected a special or additional rule of interpretation which was applicable to such con-
stituent instruments. However, when considered more closely, those views seemed to differ
not in substance, but rather in whether they regarded an international organization’s own prac-
tice as being relevant under articles 31, paragraph 3 (b), and 32, or on an independent basis.
Ultimately, judicial bodies and publicists seemed to agree that an international organization’s
own practice would often play a specific role in the interpretation of constituent instruments
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under the pertinent rules of the Vienna Convention. The different explanations of the possible
relevance of an international organization’s own practice ultimately remained within the
framework of the rules of interpretation reflected in the Vienna Convention. Those rules made
it possible, not only to take into account the practice of an organization which the parties
themselves confirmed by their own practice, but also to consider the practice of organs as
being relevant for the proper determination of the object and purpose of the treaty or as a form
of other practice in the application of the treaty under article 32. The previous work of the
Commission was in line with that comprehensive approach under the Vienna Convention’s
rules on interpretation.

The established practice of the organization was also a means for the interpretation of constit-
uent instruments of international organizations. Article 2, paragraph 1 (j), of the Vienna Con-
vention on the Law of Treaties between States and International Organizations or between
International Organizations and article 2 (b) of the draft articles on the responsibility of inter-
national organizations even listed the “established practice of the organization” as a “rule of
the organization”. That designation implied that such practice might serve as a means of in-
terpretation of the constituent instrument.

Commentators had maintained that article 5 of the Vienna Convention on the Law of Treaties
reflected customary law. However, for the purposes of the present topic, it was not necessary
to make a precise determination regarding the customary status of article 5. It was sufficient
to say that it had been generally recognized that the rules of the Vienna Convention regarding
treaty interpretation were applicable to constituent instruments of international organizations,
but always without prejudice to any relevant rules of the organization. The rule which was
formulated in article 5 was sufficiently flexible to accommodate all conceivable cases. If it
was understood in that broad and flexible sense, it was clear that article 5 reflected customary
international law.

In conclusion, he proposed that the Commission should refer draft conclusion 10, as contained
in paragraph 86 of the report, to the Drafting Committee, with a view to its provisional adop-
tion by the Commission.
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Crimes against humanity (continued)

(p- 10) Mr. Nolte thanked the Special Rapporteur for his first report, which was both rich
and constructive and which, although it could have been shorter, was headed in the right di-
rection. In particular, he welcomed the Special Rapporteur’s efforts to position his work as a
continuation of the Rome Statute and the practice of the International Criminal Court. He en-
dorsed the general remarks made by Ms. Escobar Hernandez about the need to put the Com-
mission’s work into the larger context of the prevention and punishment of international
crimes as objectives pursued by the international community. He shared the view expressed
by other members that the Commission’s intention to elaborate a draft convention on crimes
against humanity must complement existing normative and institutional mechanisms at the
national and international levels — in particular the International Criminal Court — whose
aim was to prevent and suppress international crimes. The Commission must therefore also
bear in mind the cumulative effect of collective measures.

With regard to draft article 1, paragraph 2, it was unclear why the Special Rapporteur limited
the obligation imposed on each State to take effective measures to prevent the commission of
crimes against humanity to “any territory under its jurisdiction”, whereas in paragraphs 95-
101 of his report, he highlighted the judgment of the International Court of Justice (ICJ) in
Bosnia and Herzegovina v. Serbia and Montenegro, in which the Court had taken the view
that the obligation to prevent that arose from the Convention was not limited to the territory
under the jurisdiction of the State but was determined to a greater extent by “the State’s ca-
pacity to influence ... within the limits permitted by international law”. Since genocide and
crimes against humanity were very similar in nature, the duty to prevent described in para-
graph 2 should not have a more limited territorial scope than that prescribed by the Genocide
Convention. While he agreed with Mr. Forteau that the duty to prevent should not be restrict-
ed to those cases in which the commission of a crime against humanity was imminent, he felt
that draft article 1, paragraph 2, adequately addressed that concern. The Commission should
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also bear in mind that some human rights treaties required States parties to respect and guar-
antee the rights they embodied “within their jurisdiction”, without that obligation being ex-
plicitly limited to the territory of the State party concerned, or at least, without it being inter-
preted in that way. In light of those considerations, he proposed, in paragraph 2, either that the
words “in any territory” should be deleted or that the paragraph should be reformulated by
reproducing the language of the aforementioned ICJ judgment, so that it would read: “Each
State party shall take effective legislative, administrative, judicial or other measures to pre-
vent crimes against humanity according to its capacity to influence and within the limits per-
mitted by international law”. It was true that, with that amendment, the stated obligation
would be a “more open-ended and therefore perhaps less clear obligation with respect to the
adoption of specific measures”, which the Special Rapporteur had precisely sought to avoid,
as he had noted in paragraph 115 of his report. However, it was not a sufficient reason to im-
plicitly reject the important development represented by the aforementioned ICJ judgment in
the area of protection against violations of basic human rights and the most heinous interna-
tional crimes.

Turning to draft article 1, paragraph 3, he expressed support for the inclusion of a non-
derogation clause, while noting that it was necessary to clarify the relationship of that clause
with article 31 of the Rome Statute, which concerned grounds for excluding criminal respon-
sibility. If, as he believed to be the case, paragraph 3 was not intended to exclude the grounds
for exclusion set out in article 31, then perhaps that paragraph should constitute a separate
draft article. That would make it more clear that it was addressed to States and did not con-
cern the criminal responsibility of individuals. Like Mr. Gomez-Robledo, he was of the opin-
ion that the draft convention should expressly provide that States had the duty not to commit
crimes against humanity and that the prohibition against committing such crimes did not ap-
ply solely to individuals, as the International Court of Justice had established in its case law
relating to the Genocide Convention.

With regard to draft article 2, he welcomed the fact that the Special Rapporteur had repro-
duced article 7 of the Rome Statute in his definition of crimes against humanity and had based
the explanations of each element of the definition on specific restatements of the pertinent
case law of the International Criminal Court and other international criminal tribunals. That
case law was nevertheless likely to develop further, as were the elements of crimes, as pointed
out by Ms. Escobar Hernandez. There was therefore a risk, if nothing was done, that a future
convention on crimes against humanity might be interpreted in a way that deviated from the
case law of the International Criminal Court that had since evolved. In addition, when apply-
ing the convention, States might decide that they would confine themselves to the case law as
it stood on the date on which they had signed the instrument. Therefore, in order to ensure, as
far as was reasonably possible, the continuing harmonious and parallel development of the
future convention and the system of international criminal law, he proposed to add a para-
graph 4 to draft article 2 that would read: “In the interpretation of this provision account shall
be taken of the case law of the International Criminal Court”. Such a provision would impose
an obligation on those applying the convention, rather than to comply with the case law of the
International Criminal Court, to “take into account” that case law, which, according to article
31 of the Vienna Convention on the Law of Treaties, was merely a duty to consider it as one
means of interpretation among others.

In relation to the future programme of work, in order to draft a convention, which seemed to
be the goal of the project undertaken by the Special Rapporteur, the Commission did not need
to distinguish between progressive development and mere codification. He failed to under-
stand Mr. Murase’s point that the Commission had no mandate to draft a convention, when
that was precisely its purpose: to draft conventions by codifying existing law and progressive-
ly developing the law. The Commission could make as many innovative proposals to States as
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it wished; States were free to adopt them or not in the form of a convention. Thus, in the cur-
rent project, the Commission would not have to specify whether each draft article reflected /ex
lata or lex ferenda, as it had to do in other projects aimed at identifying existing customary
international law for the benefit of the national courts. On the other hand, it must choose be-
tween drafting a convention that many States would be prepared to ratify without much delay
but that would not establish a very demanding standard and drafting a convention that estab-
lished stringent — and perhaps in some instances, innovative — obligations that some States
might hesitate to accept, at least in the foreseeable future. It was obviously impossible to re-
solve that question in the abstract, but it would be useful for the Commission to consider, at a
relatively early stage of its work, the general orientation it wished to give the project and the
level of ambition it envisaged for the future convention, by listing possible options. To that
end, it could engage in some form of preliminary consultations that could be conducted by the
Special Rapporteur. One of the questions to be addressed in that context might be whether
crimes against humanity should be excluded from the jurisdiction of military courts.
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Identification of customary international law (continued)

(p- 6) Mr. Nolte said that he agreed in substance with the general approach taken by the
Special Rapporteur in his third report but thought that the latter had perhaps attempted to cov-
er too much ground too quickly. He concurred with the quotation in paragraph 13 of the report
to the effect that general practice and acceptance as law were not two juxtaposed entities, but
two aspects of the same phenomenon. A concern about “double counting” should therefore
not lead to the conclusion that a particular practice could never also simultaneously express
the subjective element of acceptance of the practice as law. What was needed was for that
subjective element to be identified separately, not for it to be manifested in a different act. He
was consequently opposed to deleting the word “generally” in draft conclusion 3, paragraph 2.
Instead, he proposed to reposition the word “specific” in that paragraph so that the sentence
would read: “This generally requires a specific assessment of evidence for each element”.
Doing so would give the two-element approach a sharper focus and facilitate the proper iden-
tification of differences in the application of the two-element approach with respect to differ-
ent types of rules, as mentioned in paragraph 17 of the report.

On the question of inaction, he supported the wording of draft conclusion 11, paragraph 3.
While he acknowledged Mr. Murase’s point that some States might be more reluctant than
others to speak out against a practice with which they did not agree, surely there were subtle
forms of disapproval that could be used to express disagreement in such cases. However, it
was inaccurate to say that a sharp distinction should be drawn between acquiescence and
opinio juris, as they were both forms of acceptance of a proposition.

Although he endorsed the Special Rapporteur’s analysis of the role of treaties in the formation
of customary international law, he failed to see the difference between subparagraphs (b) and
(c) of draft conclusion 12, since both referred to instances in which a treaty had led to the cre-
ation of a rule of customary international law. He hoped that the Drafting Committee could
improve the formulation of the draft conclusion.
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In general, he agreed with the Special Rapporteur’s analysis in his report of resolutions adopt-
ed by international organizations and conferences, including the proposition contained in par-
agraph 53. However, since inaction could, under certain circumstances, constitute practice,
and since some propositions contained in resolutions could be complied with simply by re-
fraining from action, it was not always necessary for States to modify their national policies,
or even legislation, for a rule of customary international law to come into existence. He shared
the view that the Commission’s work was not merely a collective academic endeavour: the
political process of its creation, and the relationship of the work to that of the General Assem-
bly, in particular the Sixth Committee, gave it enhanced authority.

Concerning the treatment in the report of the relevance of actors other than States in the for-
mation of customary international law, he said that within the framework of international or-
ganizations, States did not always act in their capacity as States: they might act simply as
members of the organization, in which case, under international law, their conduct was at-
tributed to the organization. The statement in paragraph 71 of the report that, “where appro-
priate”, the practice of States within international organizations was to be attributed to States
themselves suggested that the Special Rapporteur viewed such practice as State conduct.
Much depended on what the Special Rapporteur meant by the words “where appropriate”.
The reference in paragraph 72 to “the established practice of the organization” as relating to
the “internal operation of the organization” might be too narrow an interpretation. In his view,
the relationship between the organization and its members, in particular the competences of
the organization vis-a-vis its members, was not a matter of general customary international
law.

The relevance of actors other than States was bluntly denied in the proposed new paragraph 3,
of draft conclusion 4, which read: “Conduct by other non-State actors is not practice for the
purposes of formation or identification of customary international law.” It should be amended
along the lines of draft conclusion 5, paragraphs 1 and 2, of the draft conclusions on the topic
of subsequent agreements and subsequent practice in relation to the interpretation of treaties,
which read: “Other conduct, including by non-State actors, does not constitute subsequent
practice under articles 31 and 32. Such conduct may, however, be relevant when assessing the
subsequent practice of parties to a treaty.” That would allow for the practice of ICRC and cer-
tain other non-State actors to be taken into account in identifying customary international law,
without, however, putting them on the same level as States.

He had some doubts about the wording of draft conclusion 15, which precluded the possibility
that regional custom might exist by requiring that each State must specifically agree with a
particular practice. In reality, however, there could be a general expectation among members
of a particular region that those who disagreed with a particular development accepted by the
majority would have to clearly articulate their disagreement. He therefore proposed the dele-
tion of the words “each of” in paragraph 2 of the draft conclusion.

He agreed with the Special Rapporteur that the concept of the persistent objector had a place
in the rules on the formation of customary international law, but contrary to what was stated
in paragraph 90 of the report, he did not consider that it was the sole preserve of the mighty.
On the contrary, the classic cases concerned less powerful States that stubbornly refused to
agree to a certain development. Nor did he consider the recognition of the persistent objector
to be in any way contrary to the law; it was an important factor in legitimizing the rules of
customary international law and in ensuring transparency in the process of its formation.
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Protection of the atmosphere (continued)

(P- 7) Mr. Nolte thanked Mr. Murase for his excellent report, which, as well as being very
well researched, took proper account of the debates held in 2014. Although he agreed with
Mr. Tladi that the understanding reached in 2013 must be respected, he did not share the
doubts expressed by Mr. Park, who thought that the report and draft guidelines exceeded the
scope of the understanding. On the contrary, they seemed to him to remain fully within its
scope, even without their liberal interpretation. In fact, nothing in the understanding excluded
defining basic concepts such as “atmosphere”, “air pollution” or “atmospheric degradation”, if
it was done “for the purpose of the draft guidelines”, as proposed, and did not “interfere” with
political negotiations. Neither did the understanding exclude defining the scope of application
of the guidelines as covering activities that might have significant adverse effects on the at-
mosphere, as referring to “basic principles relating to the protection of the atmosphere” or as
excluding any effect on the legal status of airspace. No more did it exclude addressing the
question of whether the protection of the atmosphere was in some legal sense a “common
concern of humankind”, or exclude attempting to identify existing principles of international
law and the obligations arising from them. Moreover, a simple reminder of the existence of
certain basic principles relating to the protection of the atmosphere could not reasonably be
interpreted as the Commission interfering in political negotiations, including on climate
change, ozone depletion and long-range transboundary air pollution. Similarly, it could not be
considered that the report dealt with “specific substances” merely because it occasionally
mentioned them as generally recognized relevant factors, without taking a position on how
they should be dealt with specifically. The report did not address “outer space” but made clear
that the topic did not affect the status of airspace in any way. Finally, it did not seek to “fill”
the gaps in treaty regimes, nor to “impose on” treaty regimes rules “not already contained
therein”, as it restricted itself to identifying existing rules of customary international law.
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He also considered that the report and the draft guidelines it contained were consistent with
the object and purpose of the 2013 understanding, which, in his view, were principally intend-
ed to ensure that the work of the Commission did not “interfere in relevant political negotia-
tions”. That condition was essential in that it served as a reminder to the Commission that it
had only a limited role to play in the important issue of the protection of the atmosphere.
Nonetheless, the Commission did have the function of reminding States of existing principles
that should be taken into account when addressing questions of the protection of the atmos-
phere in political negotiations. He therefore welcomed the approach taken by the Special
Rapporteur, which consisted of identifying not specific rules but general principles that, by
their nature, left States the necessary political room to manoeuvre.

There was no problem with articulating basic principles of international law in the form of
“guidelines”, as long as they provided general guidance without imposing a specific result,
which was true in the present case because States were being given orientation on which gen-
eral considerations they should take into account when addressing issues relating to the pro-
tection of the atmosphere in relevant forums. In any case, a guideline need not necessarily be
devoid of legal content and non-binding. Notwithstanding the foregoing, he reserved his
judgement with respect to whether the future workplan proposed by the Special Rapporteur
remained within the bounds of the 2013 understanding. He also wondered what would be
covered in draft guideline 12 on the precautionary principle, as the 2013 understanding ex-
pressly excluded that principle from the Commission’s work on protection of the atmosphere.
He also feared that part V (Interrelationship with other relevant fields of international law)
and part VI (Compliance and dispute settlement) might stray beyond the bounds of the topic
and be overambitious, unless the Rapporteur pursued a general approach. However, the
Commission need not decide on such matters immediately.

With regard to the substance of the report, he approved of the proposed definition of the term
“atmosphere” contained in draft guideline 1, which had the advantage of not entering into
scientific questions but remaining purely functional, and also the proposed definition of “air
pollution”, which was inspired by widely ratified treaties that also included the word “ener-
gy”’. Nevertheless, he had doubts about whether the definition of the term “atmospheric deg-
radation” should be based primarily on domestic legislation and court decisions. Clarification
was needed as to whether the phrase “climate change and any other alterations of atmospheric
conditions” was limited to alterations caused by “human activities” or whether it comprised
any form of climate change, even that which was not caused by human activities. He was in-
clined to think that any form of climate change that had deleterious effects on human life and
health should be recognized as a common concern of humankind giving rise to certain duties
for States to cooperate.

With regard to draft guideline 2, he underlined the importance of limiting the scope of the
guidelines, in subparagraph (b), to “basic principles relating to the protection of the atmos-
phere”, which would exclude the creation of detailed rules that could interfere in relevant po-
litical negotiations. He had nothing against defining basic principles, provided that it was
clear whether they were existing law (/ex lata) or what the Special Rapporteur referred to as
“emerging law” (lex ferenda). However, he did not support the formulation “as well as to their
interrelationship with other relevant fields of international law”, because he doubted whether
principles could have relationships with “fields” and whether, in any event, it would be too
ambitious an undertaking to attempt to define such relationships. In that regard, he wished to
know whether the Special Rapporteur was contemplating a draft guideline establishing that
principles relating to the protection of the atmosphere took precedence over, for instance, the
rules and principles of human rights law or the international law of the sea. He agreed with
the “without-prejudice” clause with respect to the legal status of airspace contained in subpar-
agraph (c), although he would not have chosen the words “is intended to”. He was not con-
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vinced of the relevance of subparagraph (a), inasmuch as it was not really about the scope of
the guidelines, but rather about their ultimate purpose. Moreover, the guidelines did not di-
rectly “address” human activities, but should rather “concern” them. He therefore suggested
that subparagraph (a) could become part of the preamble or of a draft guideline on the object
and purpose of the guidelines.

As to draft guideline 3, he recalled that, during previous debates, he had expressed doubts
about the wisdom of recognizing a principle of common concern of humankind, as he consid-
ered that the implications of such an approach should be established first. Although he was
somewhat reassured by the Special Rapporteur’s report, which clearly excluded the expansive
interpretations of the concept proposed by certain academics, he was still not convinced that
recognizing the protection of the atmosphere as a common concern of humankind should take
the form of a principle, as proposed in draft guideline 3. The fact that States had been reluc-
tant to use the phrase “common concern of humankind” was not a reason for the Commission
not to use it. However, rather than being recognized as a principle, it could be mentioned in
the preamble, as was the case in the United Nations Framework Convention on Climate
Change, along with any explanation necessary to avoid the risk of too broad an interpretation.

Draft guideline 4, which formulated an important basic principle, was based on extensive re-
search. One might disagree with the Special Rapporteur as to how far the principle had been
established, but the reference in paragraph 50 of the report to the ruling of the International
Court of Justice, in which it had taken the view that the “existence of the general obligation of
States to ensure that activities within their jurisdiction and control respect the environment of
other States or of areas beyond national control is now part of the corpus of international law
relating to the environment”, was nonetheless particularly relevant, in that the Court had re-
ferred not to specific treaties but to the corpus of international environmental law —one might
even say customary international law —the point being that the atmosphere was part of the
environment. He was not, however, convinced that theoretical developments regarding the
nature of obligations erga omnes were really helpful and even feared that they went too far.
The commentary should instead emphasize that the obligation to protect the atmosphere was
one of conduct, not one of result. It would also be important to clarify the relationship be-
tween the general obligation to protect the atmosphere and the more specific sic utere princi-
ple, which the Special Rapporteur intended to address in a separate guideline at a later stage.
For the moment, it appeared that he might be engaged in “double counting”.

With regard to draft guideline 5, he proposed the amendment of the first sentence of subpara-
graph (b) and the deletion of the second sentence, so that the subparagraph would read:
“States are encouraged to cooperate in further enhancing and exchanging scientific knowledge
relating to the causes and impacts of atmospheric degradation.”

In conclusion, he said that the Special Rapporteur had adapted his approach to take into ac-
count previous debates and that the members of the Commission should take a fresh look at
his report, rather than assuming entrenched positions. Defining rules and principles of existing
law that States must or should take into account, provided that such rules and principles did
not contravene current treaty regimes, was not the same as disregarding the 2013 understand-
ing. It seemed that there were two opposing views of international law in play: one viewed
international law as a body of established rules agreed by States in treaties and had very little
time for customary international law, at least as far as principles were concerned; the other
saw international law as a body of rules and principles, which were all interlinked and sup-
plemented the rules expressly agreed by States, ensuring their coherence without holding back
their development, and which must be taken into account in any attempt at codification and
progressive development. Lastly, he supported the referral of all the draft guidelines to the
Drafting Committee and hoped that the Commission, in a spirit of seriousness, enlightenment
and generosity, would not allow its discussions to get bogged down.
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Statement by the Under-Secretary-General for Legal Affairs, the Legal
Counsel

(p- 8) Mr. Nolte, referring to the legal advice sought from the Office of the Legal Counsel
on the legality of the use of force in the Syrian Arab Republic and in Yemen, said that he un-
derstood that there might well be reasons why the Office’s opinions had not been made pub-
lic. Nonetheless, it would be interesting to know whether they departed from the position of
the International Court of Justice in its advisory opinion on the Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory case and its judgment in the case
concerning Armed Activities in the Territory of the Congo (Democratic Republic of the Congo
v. Uganda case.
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Provisional application of treaties (continued)

(p- 6) Mr. Nolte said that, before addressing specific points in the report, he should mention
that he had submitted an expert opinion on some aspects on the topic of the provisional appli-
cation of treaties in an arbitral proceeding under the Energy Charter Treaty. That had given
rise to Interim Award on Jurisdiction and Admissibility of November 2009, in the Yukos case
before the Permanent Court of Arbitration. The Special Rapporteur might wish to assess the
award in his next report. He shared Mr. Forteau’s view that the Special Rapporteur should
undertake an assessment of the available practice and take a more inductive approach to the
topic. The proposition, in paragraph 14 of the report, that the provisional application of a trea-
ty undoubtedly created a legal relationship and therefore had legal effects was not very clear,
but its author was the Commission itself, in its commentary to the 1966 draft articles on the
law of treaties. There were, however, several differences between the 1966 commentary and
the terminology used in the second report on the provisional application of treaties; and those
differences made it clear why the Commission should make an effort to formulate a clearer
statement.

First, the 1966 commentary said that the clauses providing for the provisional application of a
treaty had legal effect, not that provisional application as such had a legal effect. However, in
his view, it should be made clear that provisional application had a legal effect only if a perti-
nent agreement on such application had been established between the signatories. Such an
agreement typically derived from a clause providing for provisional application, but it must
always be ascertained whether a particular clause was binding on the parties and was meant to
create a binding obligation to apply the treaty provisionally.
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Secondly, the 1966 commentary and the formulation in the report was that the former stated
that clauses providing for provisional application brought the treaty into force on a provisional
basis. However, the Vienna Conference had not accepted the Commission’s proposal regard-
ing the notion that such clauses brought the treaty into force on a provisional basis. It was thus
not clear what the Special Rapporteur meant when he said that provisional application had
legal effects.

Thirdly, whereas the 1966 commentary spoke of the bringing into force of the treaty, the sec-
ond report referred to the creation of a legal relationship. It was not clear whether such a rela-
tionship would be treaty-based or based on a unilateral promise or a general principle of law,
such as good faith. He shared the doubts expressed by other members as to whether clauses
that provided for provisional application should be construed as expressing unilateral promis-
es that would be legally binding under the principles adopted by the Commission in 2006. The
Commission should seek clarity in that regard.

Although, understandably, the Special Rapporteur did not wish to use more specific terminol-
ogy, he should make it clear that the term “provisional application” did not have any inherent
legal effects: it was the agreement between the parties to apply a treaty provisionally that cre-
ated the legal relationship, and, while it might be that some additional legal effects from the
agreement by the parties to provisionally apply a treaty might derive from general principles
of law or other sources, such effects would indeed be derivative. Moreover, it was not just a
matter of words; it went to the heart of the practice of agreeing on clauses providing for provi-
sional application. States agreed on such clauses because they wished to apply the treaty be-
fore the internal procedures authorizing the State’s consent to be bound had been completed.
That wish was understandable; but it was equally understandable that a Government could not
undertake a binding commitment that it was not authorized to undertake under its domestic
law.

Under article 27 of the Vienna Convention, a State could not invoke provisions of its internal
law for its failure to perform a treaty, but the article was not helpful in determining whether
an agreement to provisionally apply created a legal obligation other than on the basis of the
treaty itself, which had not yet entered into force. Article 25 of the Vienna Convention did not
clearly state — and it was the task of the Commission to determine — whether article 27 con-
stituted a rule of interpretation according to which, in case of doubt, the parties to a treaty
containing a clause that provided for the provisional application of that treaty were thereby
intending to create an obligation to provisionally apply the treaty until notice of termination
under article 25, paragraph 2. There was much to be said in favour of such an interpretation of
article 25, but its scope was necessarily restricted. The term “provisional application” did not
have a fixed meaning or a particular legal character; everything depended on the specific
agreement of the parties.

That was clearly so because, in the case of a clause on provisional application, the agreement
of the parties concerned the power of a particular State body to bind the State, in a situation in
which further domestic procedures were still necessary for the whole treaty to become bind-
ing. Governments could not enter into binding commitments, even on a provisional basis, if
they indicated that there remained domestic hurdles to be removed or preconditions to be ful-
filled in their legal system. That was why certain standard clauses were formulated in such a
way as to limit any possible obligation under a clause providing for provisional application, in
order to ensure that any such obligation did not go beyond what was permitted under domestic
legislation. If Governments could not rely on such an understanding, they would not be pre-
pared to incur the risk of agreeing on the provisional application of a treaty except by way of
long and complicated clauses, in which their limitations under domestic law would be spelled
out. Such a consequence would not be helpful in practice. Governments should be able to
agree that they would apply the treaty as far as they could under their domestic legislation

- 139 -



ILC Statements Professor Georg Nolte

without having to explain the details of such legislation at the international level. Even if it
was not immediately clear to the signatory States to what extent a particular signatory would
be able to provisionally apply the treaty, the parties might well accept such lack of clarity in
return for the expectation that some parts of the treaty would be implemented in the prelimi-
nary phase.

For the reasons stated by Mr. Forteau, Mr. Murphy and others, the statement, in paragraph 82
of the report, that provisional application could not be revoked arbitrarily was questionable.
True, the principle of bona fides applied, but a signatory State did not have to give a reason
when it notified another signatory State that it was terminating the provisional application of a
treaty. Such termination could be due to domestic political processes, for example, and should
not be viewed as violating the principle of bona fides. In that connection, he recalled Mr. For-
teau’s assertion that the recent award in the Matter of the Bay of Bengal maritime boundary
arbitration between the People’s Republic of Bangladesh and the Republic of India before the
Permanent Court of Arbitration had confirmed Mr. Forteau’s doubts about the proposition
adopted by the Commission in 2013 that a subsequent agreement under article 31, paragraph 3
(a), of the Vienna Convention need not necessarily be binding. Refuting that assertion, he
drew attention to the fact that the Arbitral Tribunal had quoted the pertinent part of the Com-
mission’s report for 2013 and had simply said that it did not consider the particular exchange
of letters in that case to be sufficiently authoritative to constitute a subsequent agreement be-
tween the parties. Thus it had not said that a subsequent agreement under article 31, paragraph
3 (a) must be binding: it had not contested the Commission’s proposition. Further countering
Mr. Forteau’s position, he pointed out that an agreement on the provisional application of a
treaty was characteristically a formal treaty action, which was not necessarily the case for
subsequent agreements or subsequent practice under article 31, paragraph 3, of the Vienna
Convention.

The second report had provided an excellent basis for the Commission’s debate. The main
aspects of the topic that needed to be explored in future reports were the establishment of
proper interpretation of clauses providing for the provisional application of treaties, and in
particular whether the signatories intended thereby to create a legally binding obligation; the
practical elements of treaty making; the importance for Governments of respecting domestic
laws and procedures; and the need to circumscribe the provisional application of treaties in
such a way that the mechanism remained a useful tool for signatory States, without either de-
terring or creating false expectations.
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Identification of customary international law (continued)

(p- 5) Mr. Nolte thanked the Special Rapporteur for his excellent report, which went in the
right direction. The report and the debate on it had, however, raised such a quantity of funda-
mental questions of international law that it would normally take several years to address all
of them, in all their complexity. It seemed impossible that the Commission would be able to
articulate a reasoned position on all the questions raised in the time that was available.

b

Concerning draft conclusion 1, he was uncomfortable with the terms “methodology” and
“method”, since the topic was about much more that a method: it concerned the secondary
rules regarding the formation and determination of customary international law. He therefore
suggested that draft conclusion 1 should be reformulated to read:

“The present draft conclusions concern the elements of customary international law and the
factors which need to be taken into account for determining the existence and content of such
rules.”

It was not sufficient to deal with other sources of international law by means of a “without
prejudice” clause. That was true, in particular, of general principles of law, since they might
be relevant for determining the content of particular rules of customary international law, and
vice versa. For that reason, he suggested the addition of a draft conclusion, or paragraph,
based on article 31, paragraph 3 (c), of the Vienna Convention on the Law of Treaties, to
read:

“In identifying rules of customary international law, account is to be taken of general princi-
ples of international law.”

With regard to draft conclusion 2, he agreed that customary international law consisted of two
elements, but thought it would be wise to add the expression “opinio juris” in brackets after
the phrase “accepted as law”, to show that the latter term meant a common positive attitude on
the part of the stakeholders of the international legal system. He did not think the Commission
should attempt to define “international organization” during the current session.
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The draft conclusions should be formulated in a way which did not suggest that general prac-
tice must come first and then be accepted as law. To make that clear, draft conclusion 3 could
be worded to say that it was necessary to ascertain “whether there is a general practice and
whether it is accepted as law”. He welcomed the Special Rapporteur’s openness to the idea
that the two-element approach could be applied differently in different fields, since types of
rules might vary according to dissimilar forms of evidence, the availability of which might
differ greatly depending on the nature of the rule.

The reference to the “surrounding circumstances” hardly added anything to draft conclusion
4, which should emphasize that the assessment of the evidence must take account of the fac-
tual context and normative considerations.

As for draft conclusion 5, the practice of States contributed primarily, but not exclusively, to
the formation of customary international law. The word “formation” captured the process by
which customary law came into being better than “creation”.

He doubted whether the implicit reference to the articles on State responsibility in draft con-
clusion 6 was appropriate, because the primary purpose of those articles was to identify and
attribute responsibility for internationally wrongful acts. It was also questionable whether it
was necessary to add that the relevant conduct could be “in the exercise of executive, judicial
or any other function”. If such an addition were considered useful, he suggested the insertion
of the word “public” before “any other function”. In draft conclusion 7, paragraph 1, the word
“verbal” should be replaced with “communicative”, because non-verbal communication also
played a role in that context. In paragraph 2, a generic reference to internal forms of conduct
should be inserted. The forms of practice listed in paragraph 3 had been insufficiently ex-
plored, and it would therefore be wise not to include them in the text until the underlying is-
sues were addressed in the Special Rapporteur’s third report.

Turning to draft conclusion 8, he agreed that practice must be unequivocal and consistent,
even if that meant that it was sometimes hard to identify the position of democratic States
which might speak with many voices. Taken in isolation, draft conclusion 9 might be misread
to mean that practice alone could establish a rule of customary international law. Paragraph 1
should therefore begin by saying “The relevant practice, as an element of a rule of customary
international law, must be general.” The expression “opinio juris” should be added at the end
of draft conclusion 10, paragraph 1, to highlight the need for the subjective element of cus-
tomary international law. It would also be wise to reflect in the draft conclusion the Special
Rapporteur’s explanations of the need to cover the subjective element of customary interna-
tional law.

He generally agreed with draft conclusion 11, although he doubted whether internal memo-
randa and other internal communications should be recognized as evidence of opinio juris.
The relevance of inaction should not be addressed without the benefit of the Special Rappor-
teur’s third report.

In closing, he said that the Drafting Committee should take the necessary time to digest and
evaluate the proposed draft conclusions.
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Cooperation with other bodies (continued)

Visit by representatives of the Council of Europe

(p- 6) Mr. Nolte wished to know whether efforts to strengthen the activities of the Council
of Europe in the area of the protection of personal data, namely updating the Convention for
the Protection of Individuals with regard to Automatic Processing of Personal Data, had
served to intensify the debate on those issues at the global level. He asked whether the admis-
sion of Kosovo to the Venice Commission, without prejudice to the issue of its status, might
set a precedent for Palestine and whether the case of Palestine had played a part in discussions
on how to handle Kosovo. With regard to Ukraine, he wished to know whether the Council of
Europe had taken up the issue of the non-recognition of the acquisition of a territory through
the illegal use of force and whether the Venice Commission, which had already given its
opinion on several occasions on questions of general international law, had been asked to ex-
amine that matter.

- 143 -



ILC Statements Professor Georg Nolte

3220 Meeting, 10 July 2014

Available at:
http://legal.un.org/docs/?path=../ilc/documentation/english/summary_records/a_cn4_sr3220.pdf&lang=E

A/CN.4/SR.3220

Provisional

For participants only
27 August 2015
Original: English

International Law Commission
Sixty-sixth session (second part)

Provisional summary record of the 3220th meeting
Held at the Palais des Nations, Geneva, on Thursday, 10 July 2014, at 10 a.m.

Immunity of State officials from foreign criminal jurisdiction (contin-
ued)

(p- 9) Mr. Nolte congratulated the Special Rapporteur on the meticulous research underpin-
ning her third report. He agreed that any consideration of the official acts which would trigger
immunity ratione materiae and of exceptions thereto should be left to a later stage of the
Commission’s deliberations. The terminological difficulties in French could be resolved by
Mr. Forteau’s suggestion to translate the term “official” into French as “représentants et
agents”. He doubted whether it was appropriate to transpose the definition of “agent” con-
tained in draft article 2 of the articles on responsibility of international organizations, which
had been developed with the specific needs of international organizations in mind, to the
sphere of States. While he also agreed that the Commission should not adopt the term “organ”
instead of “official”, that term should not be explicitly excluded, as it was in the aforemen-
tioned draft article 2. The phrase “other person or entity”, also in draft article 2, was problem-
atic, since someone other than an official should not be defined as an official. The Commis-
sion should not attempt to deal with the immunity of legal persons from foreign criminal ju-
risdiction, as that would only add further complications to an already difficult topic.

He concurred with Mr. Forteau and Mr. Tladi that “official” should be defined in such a way
as to leave room for the notion of “official act” to serve an independent purpose. It was, how-
ever, questionable whether defining “official” more broadly than what was encompassed by
“official acts” would serve any practical purpose. The term “agent” in the French text had the
advantage of signalling that the person concerned did not necessarily have to have the formal
status of a State official. He echoed the doubts expressed concerning the distinction drawn
between individuals who had a “relationship” with the State and those who acted on its be-
half, as the latter necessarily implied the former. He also questioned the inclusion in draft arti-
cle 2 of the qualification that State officials acted not only “on behalf of” but also “in the
name of” the State. Was the implication that all such persons must always announce that they
acted for the State? Was the phrase “and represents the State or exercises elements of gov-
ernmental authority” intended to limit the definition to those who exercised a specific form of
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public authority? Did it exclude those who worked for a legally separate public entity or oth-
erwise could not claim to represent the State as such? In his view, references to the nature of
the function exercised and the position held in the organization of the State had a place in the
commentary but should not be included in the definition itself, as they made it unclear.

In paragraph 147 of her third report, the Special Rapporteur had used professors as examples
of persons who had formal connections with the State but were nonetheless not assigned to
functions involving the exercise of governmental authority. In Germany, professors were con-
sidered to be acting on behalf of the State, and even exercising governmental authority, when
they performed tasks such as grading final exam papers, which involved issuing administra-
tive acts that could be challenged in court. It was doubtful whether professors should be enti-
tled to immunity from foreign criminal jurisdiction, however. The example served to demon-
strate that the Commission should consider whether there should be a lower threshold for per-
sons who acted on behalf of the State. It was not a question of drawing a distinction between
low-level and high-level officials — police officers, for instance, were low-level officials but
doubtless enjoyed immunity ratione materiae; rather, it was a matter of identifying those offi-
cials who, in acting on behalf of the State, did not perform functions that were typical for the
State.

The Special Rapporteur had set herself a very ambitious agenda for her next report. The ques-
tion of what was an “official act” and the issue of possible exceptions to immunity would
each require more study and debate than the definition of “State official”
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Protection of the atmosphere (continued)

(p- 10) Mr. Nolte said that the scope of the topic of the protection of the atmosphere was
circumscribed by the basic understanding underpinning the Commission’s decision to include
that topic in its programme of work. That understanding had to be taken seriously, regardless
of whether or not one approved of its contents. He had always been in favour of including the
topic in the Commission’s programme of work. He did not think that those members who had
had reservations in that respect, but who had demonstrated their readiness to compromise by
accepting the understanding, had intended to limit the topic’s scope unreasonably by requiring
that any study of it should be subject to the conditions established in the understanding.

Everyone agreed that the protection of the atmosphere was extremely important for human-
kind. It was equally undeniable that dramatic forms of climate change were taking place. He
was deeply convinced that everyone should work together to preserve the vital basis of human
existence on earth. The Commission’s primary task was not, however, to say what it thought
needed to be done to protect the atmosphere, but rather to ask what role it should play in the
overall common endeavour to protect the atmosphere and what its proper contribution might
be in that connection. When asking that initial question, the Commission members must be
honest and modest and they should recognize that the Commission could not save the atmos-
phere simply by virtue of its legal authority and the collective wisdom of its members. The
most important decisions with regard to the protection of the atmosphere must be taken at the
political level; the Commission could neither prescribe specific decisions or measures on the
matter, nor compensate for the lack thereof. That was the basic reason why the members of
the Commission had set some limitations on the study of the topic when the understanding
had been formulated. It was also necessary to bear in mind the fact that the Commission
would jeopardize its own authority if it overstepped its role in that area. It took a long time to
establish authority, but often very little to lose it.
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Some members regarded the agreement as a straitjacket which placed the Special Rapporteur
in an impossible situation of not being able really to address the important issues raised by the
topic. That was not the case, since the understanding left a sufficient margin of manoeuvre to
identify the general principles of international environmental law and to say that they applied
to the protection of the atmosphere. The identification of existing law could not be seen as
exerting pressure on treaty negotiations, or as “filling gaps” between treaty regimes. What
existed already between treaty regimes could not be considered to be a form of “filling in”.
The identification of general principles of international environmental law, irrespective of
whether they were based on customary law or on a general principle of law, was a regular and
legitimate function of the Commission and there was nothing in the understanding to prevent
that. The Commission might not go very far in that task, but that modest goal was worth pur-
suing.

The understanding did leave the Commission enough room to set forth some general princi-
ples and to establish their applicability to the protection of the atmosphere. He therefore sup-
ported draft guideline 2 (b) which said just that. The Special Rapporteur and the Commission
should seek to achieve the programme inherent in that draft guideline. In pursuing that goal, it
might be wise, for example, to emphasize States’ duty to cooperate in protecting the environ-
ment, as Mr. Petri¢ and other members had suggested.

His views on the other draft guidelines stemmed from the basic position which he had just
outlined. He agreed with other members, such as Mr. Forteau, that the Special Rapporteur had
put the cart before the horse. More importantly it was premature to propose a draft guideline
which already proclaimed that the atmosphere, by virtue of its legal status, was a “common
concern” of humankind. Of course, the protection of the atmosphere was a common concern
in the colloquial sense of the term, but everyone knew how important it was for the meaning
and implications of a term to be reasonably clear once it was supposed to describe something
with “legal status”. Perhaps the Special Rapporteur should hold draft guideline 3 in abeyance
and, in his next report, begin to elaborate on the above-mentioned general principles of inter-
national environmental law. The notion of a “common concern” should not be debated again
until those principles, as they applied to the protection of the atmosphere, had been articulat-
ed, at which point it might become a suitably sized horse to draw the cart.

He agreed with the members who considered draft guideline 1 (definition of the atmosphere)
to be unnecessary and draft guideline 2 (a) to be misleading. As it stood, the draft guideline
concerned not only scope, as its title indicated, but also referred to some substantive concepts,
such as “deleterious substances” or “significant adverse effects”, which should be considered
in connection with substantive obligations. Why should the definition of scope be burdened
with such notions, which it would be better to discuss at the same time as the general princi-
ples related to their role?

The protection of the atmosphere was a very important topic where the Commission had to
play a crucial, albeit limited role, which consisted in reminding States that the protection of
the atmosphere was not a field governed solely by the law of a few treaties. He therefore pro-
posed that the Special Rapporteur and the Commission should consider the first report and the
first debate in plenary session to be a valuable introduction to the topic, but they should not
seek the provisional adoption of any draft guideline at that stage, apart from draft guideline 2
(a). Proceeding in that manner would promote the sustainability and development of the topic.
He suggested that as a friend of the topic, in a friendly spirit towards the Special Rapporteur,
and as a Commission member who was concerned about the Commission’s role and authority
and about the protection of the atmosphere.
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Subsequent agreements and subsequent practice in relation to the in-
terpretation of treaties (continued)

(p- 3) Mr. Nolte (Special Rapporteur) said that he had endeavoured to formulate the draft
conclusions as normatively as possible, but that the diversity of international jurisprudence
and State practice made it difficult to identify very clear rules. However, there were some
patterns from which general conclusions could be derived that would help interpreters. Such
help might consist of describing the approach adopted by the international courts and tribunals
when confronted with subsequent agreements and practice. For example, the way in which the
International Court of Justice dealt with the issue provided important guidance for the inter-
preter. The proposed draft conclusions were thus not purely descriptive. In order to avoid any
misunderstandings, the Commission might prefer to call the draft texts guidelines, as pro-
posed by Mr. Niehaus and Mr. Murase.

The proposal to distinguish more clearly the role played by articles 31 and 32 of the Vienna
Convention on the Law of Treaties was acceptable, provided that the principle of the unity of
the process of interpretation was preserved and that reference was made to article 32 where
necessary. It could also be pointed out, as proposed by Sir Michael Wood, that article 32 was
applicable not only in a subsidiary fashion but also systematically in order to confirm the
meaning resulting from the application of article 31.

With reference to draft conclusion 6, Mr. Murphy had expressed the view, based on consider-
able research, that application and interpretation were two entirely separate and distinguisha-
ble operations. However, many examples could be cited to show that, on the contrary, the two
operations overlapped to some extent, and therefore the interpreter’s attention was simply
drawn to the fact that application of a treaty always involved some degree of interpretation.
He supported Mr. Murphy’s proposal to emphasize more clearly the content of article 31, par-
agraph 3 (a), which pushed the interpreter more towards agreements that were happening on
the ground, as well as Mr. Forteau’s proposal to specify that a subsequent agreement or sub-
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sequent practice might serve not only to clarify the terms of the treaty but also other means of
interpretation, such as the object and purpose of the treaty. It might also be possible to find a
better expression than “other considerations” at the end of the draft conclusion, as suggested
by Mr. Niehaus.

Draft conclusion 7 repeated the content of article 31 of the Vienna Convention for the very
purpose of explaining it in more detail. The other criteria cited by Mr. Forteau could be men-
tioned, but it would be difficult to take the further step of concluding, as Mr. Forteau had pro-
posed, that the specificity of a particular practice always had significant value for the purpose
of interpretation. Mr. Hmoud’s proposal to indicate that practice should be specific to the trea-
ty seemed to go in the right direction, however. The references to specificity, value and form
could also be merged in one draft conclusion. The Drafting Committee should also consider
the proposal by Mr. Murphy and Ms. Escobar-Hernandez to replace the word “value” with
“weight”.

As far as draft conclusion 8 was concerned, he agreed that the formulation “concordant,
common and consistent” was perhaps excessively prescriptive. He would propose new word-
ing that would also take account of Mr. Hmoud’s proposal that practice should be sufficiently
frequent. The rules on the burden of proof could also be addressed, given that it was closely
linked to the value of a subsequent agreement or subsequent practice, as had been noted by
Mr. Forteau.

Several members had taken issue with the proposition made in draft conclusion 9 — although
it was based on the commentary to draft conclusion 4 that had already been adopted by the
Commission — to the effect that a subsequent agreement under article 31, paragraph 3 (a), of
the Vienna Convention need not be binding. If subsequent agreements had necessarily to be
binding, the Convention would have attributed them stronger legal force. The report of the
Appellate Body of the World Trade Organization on the United States — Measures Affecting
the Production and Sale of Clove Cigarettes case, also mentioned by Mr. Forteau, had not
stated that in order to be qualified as a subsequent agreement the Doha Ministerial Decision
needed to be binding, but that it clearly expressed a common understanding and was not
merely hortatory. Furthermore, there was no indication that the Commission or the States as-
sembled at the Vienna Conference had considered a subsequent agreement under article 31,
paragraph 3 (a), of the Vienna Convention to have a different legal effect than an agreement
established by virtue of subsequent practice. Of course, the interpreter was bound to “take into
account” subsequent agreements or subsequent practice, however, that obligation did not de-
rive from the necessarily binding nature of subsequent conduct but from the Convention itself.
Mr. Kamto had rightly noted that, in the Kasikili/Sedudu Island case, cited in the report to
highlight the need for parties to reach an agreement on the interpretation of a treaty, the Inter-
national Court of Justice had not confirmed that a subsequent agreement must not be binding.
Conversely, it had not expressed the position, in that case or any other, that agreements must
be binding. In order to conclude what appeared to be a false debate, perhaps the formulation
proposed by Mr. Hmoud could be used, namely that an agreement under article 31, paragraph
3, of the Vienna Convention produced legal effects and to that extent it was binding.

Mr. Park and Mr. Murphy had quite rightly raised the question of whether a distinction should
be made between agreements under article 31, paragraph 3 (a), and under article 31, para-
graph 3 (b), of the Vienna Convention, but that distinction had already been made in draft
conclusion 4 and its accompanying commentary. The purpose of draft conclusion 9 was to
identify what the two paragraphs had in common, namely the agreement between the parties
regarding the interpretation of the treaty. With regard to silence, it did not seem appropriate to
explore the concepts of estoppel, preclusion and prescription, as proposed by Mr. Kamto. The
proposal by Mr. Murphy and Sir Michael Wood to move paragraph 3 of draft conclusion 9 to
draft conclusion 6 should be examined.
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As the general thrust of draft conclusion 10 had been supported, he proposed that the Com-
mission should consider the issue of parties to treaties establishing international organizations,
raised by Sir Michael Wood, at a later date. Mr. Murase and Mr. Park had made the point that,
as conferences of parties operated under different rules, they could not be treated as a single
category. In order to take account of that very diversity, the primacy of the applicable rules of
procedure was recognized in subparagraph 2 and a broad definition of the term “Conference
of States Parties” was used in subparagraph 1. As proposed by Mr. Murase, it could perhaps
be explained that the interpreter had ample room to take into account specific provisions gov-
erning the operation of a conference of parties when assessing the effect of a decision it had
taken. He questioned the appropriateness of making a distinction, as proposed by Mr. Mur-
phy, between conferences specially charged with assessing implementation of a treaty and
those undertaking a review of the treaty itself. A treaty was not necessarily interpreted ex-
pressly but could be interpreted implicitly during its implementation. The doubts expressed by
Ms. Escobar Hernandez with regard to the expression “agreement in substance”, in subpara-
graph 3, did not seem justified, as the importance of the distinction between the form and the
substance was grounded in international case law. The Commission might wish to consider
the possible effects of decisions of conferences of parties beyond their contribution to the in-
terpretation of a treaty, as proposed by Mr. Gémez-Robledo, provided that it did not stray
from the topic. The fact that some conferences of parties, such as the Conference of the Par-
ties to the United Nations Framework Convention on Climate Change, did not operate under
rules of procedure should be highlighted more clearly.

Some members had expressed doubts as to whether draft conclusion 11 fell within the scope
of the project, while others believed, on the contrary, that it was necessary to address the
question of a possible modification of a treaty by a subsequent agreement or by subsequent
practice. He had taken care to formulate the draft conclusion so that it fell within the scope of
the topic, namely the interpretation of treaties; however, the distinction between interpretation
and modification arose frequently in practice and should thus be brought to the interpreter’s
attention. The possible effect of the intention to modify or amend the treaty on the scope and
range of possible interpretations should be examined, referring if necessary to the possibility
of an evolutive interpretation, as proposed by Mr. Gémez-Robledo. As draft conclusions 11, 7
and 8 were closely connected, the Drafting Committee might consider merging some of their
provisions.
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Subsequent agreements and subsequent practice in relation to the in-
terpretation of treaties

(p- 3) Mr. Nolte (Special Rapporteur) said that the descriptive method used in relation to
the current topic was conditioned by one of the core objectives, namely, to provide a repertory
of interpretative practice. That objective was based on the nature of the process of interpreta-
tion described in articles 31 and 32 of the 1969 Vienna Convention on the Law of Treaties,
which did not prescribe hard and fast rules but instead required the interpreter to take different
means of interpretation into account. The draft conclusions were indicative rather than pre-
scriptive and sought to clarify the role of subsequent agreements and subsequent practice as
means of interpretation. His second report contained six draft conclusions that followed on
from the first five. They ranged from the general to the particular, situated subsequent agree-
ments and subsequent practice within the general framework of the rules on interpretation
contained in the 1969 Vienna Convention and, in general, had been favourably received by
States.

Draft conclusion 6 (Identification of subsequent agreements and subsequent practice) remind-
ed interpreters that the identification of subsequent agreements and subsequent practice rele-
vant for the purposes of interpretation under articles 31 and 32 — a phrase not to be under-
stood in the normative sense — required careful consideration, since it presented a number of
difficulties. The subsequent agreements and subsequent practice that were taken into account
must represent the assumption by a State of a position “regarding the interpretation of the
treaty”. Subsequent practice followed “in the application of the treaty” (art. 31, para. 3 (b)) or
subsequent agreements regarding “the application of its provisions” (art. 31, para. 3 (a)), were
specific forms of conduct relating to the interpretation of a treaty. Interpreters thus had to en-
sure the proper identification of those forms of interpretative conduct by determining, for ex-
ample, whether a particular practice indeed related to the application of the treaty in question.
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Draft conclusion 7 (Possible effects of subsequent agreements and subsequent practice in in-
terpretation) concerned the possible effects of subsequent agreements and subsequent prac-
tice. Given that subsequent agreements and subsequent practice were two means of interpreta-
tion among others, and that international courts and tribunals assessed, on a case-by-case ba-
sis, the relevance of the various means of interpretation, subsequent agreements and subse-
quent practice might be used to narrow or widen the range of possible interpretations of a
treaty compared to the results of the preliminary interpretation provided for in article 31, par-
agraph 1. Draft conclusion 7, paragraph 2, drew attention to the fact that the more specific the
subsequent practice, the greater the interpretative value that seemed to be accorded to it under
international case law. The paragraph was not, however, formulated in mandatory terms.

Draft conclusion 8 (Forms and value of subsequent practice under article 31 (3) (b)), which
could perhaps be placed after draft conclusion 9, since it dealt with a more specific aspect of
the topic, referred to the forms and the value of subsequent practice under article 31, para-
graph 3 (b). The criteria it set forth could be used to identify the interpretative value of subse-
quent practice, but not all subsequent practice had to meet those criteria in order to qualify as
such.

Draft conclusion 9 (Agreement of the parties regarding the interpretation of a treaty) set forth,
in paragraph 1, the requirements for the agreement of the parties under article 31, paragraph 3
(a) and (b), of the 1969 Vienna Convention, without prejudice to the definition of the term
“treaty” as a written agreement contained in article 2 of the Convention. In order to clarify the
meaning of the term “agreement”, which was used in other provisions of the Convention in
the sense of a legally binding instrument, paragraph 1 stated that the agreement of the parties
need not be binding as such. Draft conclusion 9, paragraph 2, reiterated the position expressed
previously by the Commission, and which he had endeavoured to reflect in his report, con-
cerning the value to be attributed to silence on the part of one or more parties in certain cir-
cumstances. If necessary, the second sentence of paragraph 2 could become a new paragraph.
Lastly, paragraph 3, which was aimed primarily at practitioners at the national level who were
unfamiliar with certain usages at the international level, was intended to serve as a reminder
that the objective of common subsequent agreements or common subsequent practice was not
necessarily the interpretation of a treaty.

Draft conclusion 10 (Decisions adopted within the framework of a Conference of States Par-
ties) concerned the adoption of decisions that could result in a subsequent agreement or give
rise to a subsequent practice within the framework of a Conference of States Parties to a trea-
ty. The expression “Conference of States Parties”, which did not appear in the 1969 Vienna
Convention or in any other treaty of general application, described a meeting of States parties
to a treaty for the purpose of reviewing or implementing that treaty. Its definition was provid-
ed in paragraph 1 for the purposes of the draft conclusions. Excluded from that definition
were the organs of international organizations; the significance of their decisions under article
31, paragraph 3 (a) and (b), would be considered in his next report. Since there was no re-
quirement that an agreement between the parties under the aforementioned provisions should
take a particular form, there was nothing to prevent reaching such an agreement within the
framework of a Conference of States Parties, unless the treaty provided otherwise. Paragraph
2 therefore stated that, under articles 31 and 32 of the 1969 Vienna Convention, the legal ef-
fect of a decision adopted within the framework of a Conference of States Parties depended
on the terms of the treaty and the applicable rules of procedure. Paragraph 3 drew a necessary
distinction between the substance (interpretative intention) and the form (unanimity or con-
sensus) of a decision resulting from a Conference of the States Parties. An agreement under
article 31 of the 1969 Vienna Convention could result only from a unanimous decision of a
Conference taken with the intention of interpreting the treaty, since the mere achievement of
consensus could conceal disagreement on the part of some States as to its intended interpreta-
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tion. On the other hand, the fact that the rules of procedure of a Conference of States Parties
did not provide for its decisions to have binding effect did not, in itself, exclude the possibility
for such decisions to constitute an agreement under article 31, paragraph 3, since such agree-
ments did not necessarily have to be legally binding.

Lastly, draft conclusion 11 (Scope for interpretation by subsequent agreements and subse-
quent practice) was intended to clarify the interpretative scope of subsequent agreements and
subsequent practice. International courts and tribunals tended to arrive at rather broad inter-
pretations of treaties, based on subsequent agreements or subsequent practice, while simulta-
neously considering whether the latter might have modified the treaty, thus inextricably creat-
ing a link between the two — interpretation and modification by means of subsequent agree-
ments and subsequent practice. Nevertheless, they were entirely separate things, and the
Commission’s work remained focused on interpretation. A subsequent agreement between the
parties to a treaty could modify the treaty if that agreement met the conditions set forth in arti-
cle 39 of the 1969 Vienna Convention. However, whether an agreed subsequent practice
could have the effect of modifying a treaty — something which States at the 1966 Vienna
Conference had rejected, despite the Commission’s proposal to that effect — had not yet been
expressly and widely recognized in State practice or by international courts and tribunals.
Consequently, draft conclusion 11 merely stated, in paragraph 1, that the scope for interpreta-
tion by subsequent agreements or subsequent practice might be wide. In paragraph 2, it said
that, through a subsequent agreement or subsequent practice, the parties to a treaty were pre-
sumed to be intending to interpret the treaty, not to modify it. That solution made it possible
to reconcile the reluctance to recognize that the informal practice of the parties could modify a
treaty with the reality that the common practice of the parties was a preferred form of treaty
application.
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Expulsion of aliens (continued)

(p- 7) Mr. Nolte congratulated the Special Rapporteur on his ninth and probably last report
on the topic of expulsion of aliens. In that report, the Special Rapporteur examined, with his
usual lucidity, the observations and comments made by Governments on the draft articles that
had been provisionally adopted and on the commentaries thereto. A significant number of
States’ observations and comments forcefully challenged the current version of the draft arti-
cles. In his view, the numerous specific proposals and observations made by Governments
should be debated in the Drafting Committee, not by the Commission in plenary meetings.

The Commission should continue to call the outcome of its work on the topic “draft articles”.
That in no way prejudiced the status and legal value of the provisions they contained. That
status and value depended primarily on what States did with the draft articles after their final
adoption by the Commission. States could convene a conference in order to draft a treaty, but
they could also turn the draft articles into guidelines, or even conclusions. It was up to them to
decide and the Commission should not try to anticipate that decision. The real question was
whether and, if so, to what extent the Commission was claiming that the draft articles ex-
pressed current customary international law. States’ concerns in that respect were legitimate
and had to be addressed. For that reason, while he disagreed with the United States’ view that
the project should not “ultimately take the form of draft articles”, he was convinced that they
were right in asking the Commission to make it clear which aspects of the draft articles re-
flected progressive development, so as not to leave “the incorrect impression” that all the oth-
er draft articles (not so designated) reflected codification. It would be going too far, however,
to follow the United States’ recommendation that the commentary should “include a clear
statement at the outset” that the draft articles substantially reflected “proposals for progressive
development of the law and should not, as a whole, be relied upon as codification of existing
law”. But it would be honest and prudent to add, in the introductory part of the commentary, a
statement to the effect that: “1. In the following commentary, the Commission has strived to
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indicate which provisions of the draft articles it considers to be codification of existing law
and which provisions it considers to be proposals for progressive development”, and 2.
Where the Commission has not given such a specific indication, no presumption applies that
the respective provision concerned reflects either codification or progressive development, but
its legal status must be derived from the sources which are quoted in support of it in the com-
mentary”.

In his opinion, the most fruitful way for the Commission to proceed would be first to have the
Drafting Committee consider the individual draft articles and their respective commentaries in
the light of States’ observations, and then to indicate, as far as it was possible and practicable,
if they reflected codification or progressive development. Given that proposed general ap-
proach, he would comment only very briefly on some specific draft articles and would reserve
his further comments for deliberations in the Drafting Committee.

With regard to draft article 1, there was merit in the argument that the distinction between
aliens lawfully present in a State and those unlawfully present required clarification. That
was, however, no reason to modify the scope of the draft articles. The United States’ recom-
mendation that draft articles 2 and 11 should be harmonized, mainly in order to establish the
intentionality requirement, should be heeded. The Special Rapporteur had demonstrated his
readiness to work in that direction. It was also necessary to respond to some States’ concerns
about the phrase “the non-admission of an alien other than a refugee”. As the United States
had commented, draft article 3, as it stood, could give the wrong impression that the Commis-
sion considered all the draft articles to be binding rules of international law. The deletion of
the word “other” would, however, have the opposite effect. The Drafting Committee should
mull over that point. In draft article 5, paragraph 3, as suggested by the United Kingdom, a
distinction should be drawn between aliens who were lawfully present in a country and those
who were not. Lastly, several substantial concerns voiced by States in respect of draft article
11 should be addressed.

He again thanked the Special Rapporteur for his excellent work and hoped that the Commis-
sion would, to quote Christian Tomuschat, allow the draft articles to remain “permeated by a
spirit of enlightened modernism which takes the rule of law and human rights seriously, with-
out placing them ahead of any other consideration of public interest”.
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Protection of persons in the event of disasters (continued)

(P- 7) Mr. Nolte agreed that the duty to protect relief personnel, equipment and goods was
an obligation of conduct and not of result and he therefore wondered whether it was wise that
the text of draft article 14 bis established a strict obligation on the part of the affected State to
“take all necessary measures”. His suggestion was therefore to use the terminology of most
universal and regional treaties and to say that the State “shall ensure” that protection, or to
speak of “appropriate measures”.

In draft article 17, it might be possible to go further and to state that the draft articles “may, if
appropriate, be taken into account in the interpretation of special rules of international law”.
He took it that draft article 18 was supposed to allow room for the formulation of customary
rules on disaster management and wondered what its relationship was with draft article 17.

In draft article 3 bis, the Commission should consider adding the phrase “under whose juris-
diction” to the definition of the affected State, in order to convey the idea that States could be
affected by a disaster not only when they exercised their territorial sovereignty, but also when
they exercised their jurisdiction over a given territory. In his opinion, the definition of equip-
ment and goods should not be restricted to those which were “necessary” for the provision of
disaster relief but, on the contrary, the phrase “and other objects at the disposal of the assist-
ing States or other assisting actors for the purpose of the provision of disaster relief assis-
tance” should be added to the end of the list. In the definition of “relevant non-governmental
organization” the phrases “working impartially and with strictly humanitarian motives” and
“because of its nature, location and expertise” should be deleted in order to prevent any abuse
of the definition, and the commentary should make it clear that an affected State could revoke
the right of an NGO to enter its territory, if the organization was not working impartially.
With regard to the definition of relief personnel, such persons did not need to be “special-
ized”. He did not see the point of the phrase “having at their disposal the necessary equipment
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and goods”. Lastly, he wondered whether the word “probability” was an apt definition of the
risk of disasters.
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Provisional application of treaties (continued)

(p- 3) Mr. Nolte said that the Commission was faced with a division of opinions over a key
issue. While some members held that the provisional application of treaties should not be en-
couraged, because it entailed the risk that domestic constitutional procedures might be cir-
cumvented, others maintained that States were under no obligation to accept the provisional
application of treaties and were free to make sure that their constitutional procedures were
respected. In his view, both positions expressed important points, and they were not mutually
incompatible.

The second position presupposed that it was clear to all what was meant by “provisional ap-
plication”. The first position reflected doubts as to whether such clarity existed. He himself
shared those doubts: to those who were not international legal experts, the term was ambigu-
ous enough to be regarded as not implying a legally binding effect. He also had the impres-
sion that the provisional application of treaties might offer governments a means of suggest-
ing to their parliaments that there was some third category of agreement, somewhere between
a binding treaty and a less formal undertaking, which did not require treatment according to
normal constitutional standards.

If the Commission were to conclude that provisional application always entailed a legally
binding treaty obligation, that would mean that most States which required parliamentary ap-
proval in order to undertake such an obligation would have to follow normal constitutional
procedures in order to obtain approval. In that case, it was unclear what advantage was of-
fered by provisional application. If, on the other hand, the Commission concluded that provi-
sional application did not produce a legally binding commitment, then the goal of bringing the
treaty into operation speedily might be achieved, but at the expense of the protection offered
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to the parties by the binding character of treaties. By spelling out the meaning and legal ef-
fects of provisional application, the Commission could help to ensure that States did not ac-
cept what they thought was something less than a binding treaty, only to discover, belatedly,
that they were bound by a real treaty.

Such clarification might come with a price, however. Fewer States might be prepared to have
recourse to provisional application if it denoted a binding treaty obligation. In that case, it
would no longer fulfil its primary function of enabling States parties to embark upon coopera-
tion under a treaty even before its entry into force made it fully binding. That function would
have to be fulfilled by means of treaty clauses in which the parties undertook to do their best
to apply the treaty within the constraints imposed by their constitutions or domestic legisla-
tion.
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Formation and evidence of customary international law (continued)

(p- 5) Mr. Nolte said that, while he acknowledged the arguments of Commission members
who wished to restrict the scope of the topic to the evidence of customary international law,
some attempt should be made to explain basic aspects of the process of formation. That was
all the more true since the argument that there was a trend in a particular area of the law
played an important role in court proceedings and in case law, as shown by another topic be-
ing dealt with by the Commission. Nevertheless, he could agree to the deletion of the term
“formation” from the title. Greater attention must also be paid to the interaction between the
rules and the principles of varying degrees of generality that constituted customary interna-
tional law.

Another important interaction was the one that took place between customary international
law and the general principles of law, the latter often being used in conjunction with or in
place of the traditional criteria of customary law. It was thus conceivable for a customary rule
to be interpreted in the light of a recognized general principle. The role of such principles was
closely linked to the formation and evidence of customary international law, but given the
need to consider the scope of the topic, a distinction had to be drawn between the two. The
Commission must be careful, however, not to exclude the possibility of identifying a general
principle as a source of international law, whether as a stand-alone rule or as a complement to
other rules from other sources. At all events, it was important, as stated by the Special Rap-
porteur in paragraph 36 of his report, to at least identify those rules which, by their nature,
needed to be grounded in the actual practice of States. But those rules could not be identified
exclusively by way of “secondary” rules; they must also be identified on the basis of their
substance.

To conclude, he welcomed the fact that the Special Rapporteur had not labelled the two main
schools of thought as “positivist” and “critical”. He also welcomed, in paragraph 65 of the
report, the inclusion of a reference by the President of the International Court of Justice to the
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criterion of the “evidence available”. That point deserved to be analysed further. The recogni-
tion of the relevance of availability in that context was not incompatible with the effort to
make the identification of customary law more equal among States. Finally, one might won-
der whether the comment in footnote 180, which recalled that it was not for a national court to
develop international law, might not also apply to international courts, especially if one held
to the notion that the accepted approach for identifying the law should be the same for all.
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Protection of persons in the event of disasters (continued)

(p- 7) Mr. Nolte congratulated the Special Rapporteur on his impressive, broad-based anal-
ysis and said that the two draft articles he had presented were on the right track. However, he
shared the scepticism of other members of the Commission with regard to the proposition that
international law recognized a general principle of prevention. The title of draft article 16 re-
ferred very generally to the “duty to prevent”, but the body of the text was much more specif-
ic. It would therefore be preferable, as had already been suggested, to refer to the “duty to
take measures for disaster risk reduction”, perhaps with a supplementary reference to mitiga-
tion. The title of draft article 16 could then be “Duty to take measures for disaster risk reduc-
tion and mitigation”.

He considered that it was not solely the practice of States and organizations with respect to
disasters that underpinned the duty to reduce risks but that the human rights dimension of the
topic under consideration deserved the importance rightly attached to it by the Special Rap-
porteur. Unlike some other members of the Commission, he did not believe that the specific
duties to prevent risks that were established in human rights law and jurisprudence concerned
only foreseeable disasters. As early as 1982, the Human Rights Committee had emphasized,
in its general comment No. 6 on the right to life, that the protection of that right required that
States adopt positive measures. Today, it was widely recognized that that requirement also
applied to other human rights. Of course, the scope and content of that obligation depended to
a large extent on the economic possibilities and legitimate policy choices of States. However,
the importance of certain rights, such as the right to life, meant that positive protection
measures could and must be expected from all States, including measures to reduce the risk of
events that were not specifically foreseeable. Drawing a parallel with national legislation on
the risks of fire or murder, which covered abstract (not specifically foreseeable) risks, he said
that while States had a wide margin of appreciation in terms of specific measures to be taken
in those areas, they could not dispense with them entirely. As appeared to have been men-
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tioned earlier, the fundamental duty of the State to take measures to protect the lives of per-
sons under its jurisdiction derived not only from the right to life but also from the very pur-
pose of the State.

He also believed that the strongest source for the duty to take risk reduction measures was the
“supreme” human right, the right to life, and that source was complemented by the duty to
protect that also derived from other fundamental rights. The practice referred to by the Special
Rapporteur appeared therefore in fact to constitute a form of implementation of those human
rights, thus serving to put into clear perspective the difference between natural and man-made
disasters.

On the other hand, he agreed that international environmental law was a secondary source for
the general duty to take measures for disaster risk reduction, and that the basic concepts of
damage, harm, risk, prevention and precaution should be clearly defined. However, while
international environmental law was a secondary aspect of the topic under consideration,
which was focused on the protection of persons, it was pertinent as far as disasters with a
transboundary dimension were concerned, and by reason of its function of protecting the col-
lective assets of humanity.

Draft article 16 should not focus too narrowly on certain specific means of disaster risk reduc-
tion, but rather should present them as examples which “in particular” might be “appropriate
measures” to be taken by States.

In conclusion, he agreed with Mr. Forteau that it was necessary to adopt wording which,
while establishing a uniform standard, left enough space for States to determine their priori-
ties and the “appropriate” measures they intended to take.
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Immunity of State officials from foreign criminal jurisdiction (contin-
ued)

(p- 3) Mr. Nolte said that although he agreed with the list in draft article 4 of the narrow
circle of officials who enjoyed immunity ratione personae, he thought the Special Rapporteur
should have undertaken a closer analysis of State practice to establish that result. Such an
analysis would have revealed that there was recent State practice suggesting that other Gov-
ernment officials might also enjoy immunity ratione personae due to their representative
functions, but that such practice was not sufficiently confirmed to draw clear conclusions re-
garding /ex lata. That point should be explained in the commentary to the future text.

In addition to the close analysis of State practice that should have been carried out, existing
international and national case law should also have been subjected to a critical evaluation.
The Special Rapporteur cited the judgement of the Swiss Federal Criminal Court several
times, but it was of uncharacteristically poor quality, the decisive argument for denying resid-
ual immunity ratione materiae having been that it would be contradictory to affirm the need
to fight impunity and at the same time admit a wide interpretation of the rules on immunity
ratione materiae. Just six months earlier, the International Court of Justice had rejected the
same simplistic argument, in the case concerning Jurisdictional Immunities of States (Germa-
ny v. Italy: Greece intervening). The Swiss Court’s failure to address that judgment consider-
ably weakened the value of its own ruling.

A general argument not put forward by the Special Rapporteur but mentioned by several
members of the Commission was that while a restriction of the rules on immunity facilitated
the fight against impunity, it must not undermine the maintenance of sustainable and peaceful
international relations. The likely consequences of such a restriction and whether and how it
would support the fight against impunity needed to be assessed. If a general exception to im-
munity ratione personae and immunity ratione materiae was permitted in cases where the
accused was suspected of having committed international crimes, strong States would proba-
bly protect their officials by arranging special missions for them, whereas weak States would
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not be in a position to do so. The result would be a two-tier system that would expose the
fight against impunity to accusations of double standards. Was that a risk worth taking?

A further consideration was whether it could be assumed that all national jurisdictions were
sufficiently independent to prevent a core crimes exception from being abused for political
purposes. He fully agreed that the perpetrators of international crimes must not go unpun-
ished, but he was sceptical that that could be achieved by recognizing a general exception to
the rules on immunity ratione personae and immunity ratione materiae in the case of alleged
international crimes.

The procedural rules concerning immunity were so important that they could not be devel-
oped separately from the substantive delimitation of the different forms of immunity. The
previous Special Rapporteur, Mr. Kolodkin, had wisely placed particular emphasis on the
need for a State to invoke immunity ratione materiae. That position seemed to be supported
by the practice of national courts. Although matters of immunity ratione materiae and proce-
dural rules were not addressed in the current Special Rapporteur’s second report, they exem-
plified the interdependence of the substantive and the procedural aspects of immunity.

He welcomed the Special Rapporteur’s intention to distinguish between the /ex lata and lex
ferenda approaches and hoped that meant that when formulating draft articles and the corre-
sponding commentaries, the Commission would clearly indicate whether they were statements
of lex lata or lex ferenda. A distinction between lex lata and lex ferenda had been advocated
by the majority of States in the Sixth Committee the previous year and was also an element of
the structured approach favoured by the Special Rapporteur. In his view, that implied that
where a particular rule could not be clearly identified, it was necessary either to reaffirm, as
lex lata, the principle from which the rule was an exception, or to postulate the rule as lex
ferenda.

He was pleased to note the Special Rapporteur’s recognition that a structured approach re-
quired due account to be taken of the common features among the different facets of the rules
on immunity. The most basic point of departure was that all rules on immunity, whether ra-
tione personae, ratione materiae, procedural, criminal or civil, ultimately derived from State
immunity and had been shaped by State practice. The statement that a person or an official
enjoyed immunity should therefore not be taken too literally: it was ultimately the State which
possessed immunity and its officials only enjoyed that immunity in a derivative way.

The report provided a good working basis for formulating general rules pertaining to the im-
munity ratione personae of officials from foreign criminal jurisdiction. However, formulating
unnecessary definitions might prejudice the work on the topic. That matter and the various
specific drafting suggestions made could be taken up in the Drafting Committee.

(p- 7) Mr. Nolte said that while the distinction between lex /ata and lex ferenda might not be
so important when elaborating draft conventions, the current project was designed to be taken
into account by national courts, which would need to know whether or not the text was to be
viewed as customary international law.
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Subsequent agreements and subsequent practice in relation to the in-
terpretation of treaties (continued)

(p- 4) Mr. Nolte (Special Rapporteur) thanked the members of the Commission for their
constructive comments. Mr. Sturma had made the very general point that the draft conclusions
could be perceived either as more descriptive, or as more prescriptive. While that was true,
that feature was not necessarily unique to the report and draft conclusions, for international
law was often predicated on a description of practice that produced a more or less prescriptive
effect. That comment had therefore been a helpful reminder that the draft conclusions could
be formulated either way.

All the speakers in the debate had agreed that the Commission’s work on the topic should
cleave as faithfully as possible to the Vienna Convention, although it had to be remembered
that the rules of interpretation defined therein had been a compromise between varying
schools of thought. Those rules reflected a consensus which had lasted for half a century and
there should be no departing from it unless there were good reasons for doing so. As had been
suggested, in forthcoming reports and in the commentaries to the draft conclusions he would
give greater prominence to the Commission’s travaux préparatoires leading up to the Con-
vention.

Most members had insisted on the need to visualize the process of treaty interpretation as a
“single combined operation” without distinguishing between, or unduly emphasizing, any of
the means listed in article 31 of the Vienna Convention. The process of interpretation and its
outcome were, however, two quite separate matters. Determining the relevance, in a specific
case, of a given means of interpretation alone and then in relation to other means of interpreta-
tion, was not the same thing as singling out that means. In fact, subsequent agreements and
subsequent practice were only two of several means of interpretation. That did not, however,
signify that it was possible to choose freely how to use each means. The reasoning underpin-
ning sound judgments often took as its point of departure the ordinary meaning of the terms of
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a treaty read in their context and in the light of the object and purpose, while at the same time
taking into account the other means listed in article 31 of the Vienna Convention, supple-
mented by those mentioned in article 32. Draft conclusion 1 was certainly not meant to facili-
tate manipulation in that respect, as Mr. Kamto had feared. That balance between the various
means of interpretation was fundamental to all the Commission’s work on the law of treaties
and must therefore be preserved. Some members had criticized the draft conclusions as being
too general. He thought that a general approach was necessary at the introductory stage of the
work and helped to recall that the interpretative process must remain open. The general nature
of the draft conclusions should not, however, endanger legal certainty.

With regard to draft conclusion 1, several members had suggested that article 32, and even
article 33, should be placed on the same footing as article 31 of the Vienna Convention. He
had no objections to that. He had drawn a distinction, because the Working Group on Treaties
over time had insisted on the need to make the “general rule” set forth in article 31 the un-
questionable starting point of the interpretative process. On the other hand, members’ views
had diverged somewhat on the question of whether the means of interpretation mentioned in
article 31 should all be “thrown into the crucible”. Some members had stressed the im-
portance of the means listed in paragraph 1 of that article, while others had considered that
they alone did not comprise the whole essence of the general rule. At all events, nothing in the
wording of the article or in the travaux préparatoires suggested that “the ordinary meaning to
be given to the terms of the treaty in their context and in the light of its object and purpose”
should be given a privileged position. Nor was there any reason to infer that, conversely, the
means referred to in paragraph 3 were less important; in fact, in his third report on the law of
treaties (1964), the Special Rapporteur, Sir Humphrey Waldock, had gone so far as to say
“subsequent practice when it is consistent and embraces all the parties would appear to be
decisive of the meaning to be attached to a treaty”. The only means which were supplemen-
tary in nature were those mentioned in article 32.

All the same, the “ordinary meaning” remained the point of departure for interpretation, as
one member had rightly contended. That being so, a provision could be interpreted by giving
more weight to some means than to others. As one member had commented, the interaction of
the means thrown into the crucible was guided by the evaluation of those means by the inter-
preter; that evaluation entailed ascertaining the relevance of the various means of interpreta-
tion in the particular case and determining their interaction, by placing proper emphasis on
them.

That was the reason why the report referred to the case law of a variety of international courts
and tribunals. Contrary to the understanding of some members, that case law did not show
that, in the abstract, courts and tribunals diverged in the emphasis which they placed on vari-
ous means of interpretation — which would mean that they disagreed about how to interpret
the Vienna Convention. In reality, it seemed that the particular provisions applied by those
courts and tribunals usually required the placing of varying degrees of emphasis on certain
means of interpretation. The cases cited in the report therefore illustrated “how given instanc-
es of subsequent practice and subsequent agreements contributed, or not, to the determination
of the ordinary meaning of the terms in their context and in light of the object and purpose of
the treaty”, as Mr. Tladi had put it. Perhaps, as Mr. Forteau had proposed, it would be better
to link the emphasis to be placed on certain means of interpretation to the “nature” of the trea-
ty or treaty provisions which were to be applied; to decide whether, when human rights trea-
ties were interpreted, greater emphasis was to be placed on their object and purpose, whereas
the ordinary meaning of terms would be stressed more when interpreting treaties containing
specific, reciprocal obligations, such as bilateral commercial agreements. At all events, draft
conclusion 1 did not imply that different international courts and tribunals had developed a
style of interpretation regardless of the nature or content of the treaties which they applied.
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Perhaps it was also necessary to make clear that the purpose of the second paragraph of that
draft conclusion was not to change the logical order of reasoning suggested by article 31, but
to refer to the practice of courts and tribunals in order to adjust the emphasis placed on the
various means of interpretation mentioned in articles 31 and 32 according to the circumstanc-
es of the case.

Although Sir Michael had suggested that the expression “means of interpretation”, which
might be misleading, should be replaced with “elements of interpretation”, he personally
thought that, for various reasons, there should be no deviating from the terminology employed
by the Convention and the Commission. The term “means” did not single out the different
factors mentioned in articles 31 and 32 of the Vienna Convention, but indicated that, on the
contrary, each had a particular function in the overall process of interpretation which was a
single, combined operation. Just as a court usually began to construct its reasoning by exam-
ining the terms of a treaty, then by analysing them in their context and in the light of the ob-
ject and purpose of a rule, it was necessary first to ascertain the relevance of the different
means of interpretation in a given case before “throwing them into the crucible” in order to
arrive at a correct interpretation where each was given its appropriate weight.

He concurred with Mr. Murase that some of the case law of the ad hoc tribunals set up under
the Convention on the Settlement of Investment Disputes between States and Nationals of
Other States might be of limited significance in comparison with that of permanent courts and
tribunals. On the other hand, unlike Sir Michael, he considered that paragraph 19 of the report
was correct in stating that the Inter-American Court of Human Rights did not generally rely
on a primarily textual approach, but tended to resort to other means of interpretation, in par-
ticular the object and purpose of the treaty.

With regard to draft conclusion 2, he was not convinced that it was necessary to depart from
the wording of the Vienna Convention, as Sir Michael had proposed. Unlike Mr. Murphy, he
deemed it essential to make it clear that subsequent agreements and subsequent practice were
“authentic” means of interpretation for, although they did not express the original agreement
between parties, they were equally relevant as means of interpretation. In order to dispel the
doubts expressed by Ms. Escobar Hernandez as to the authenticity of all subsequent agree-
ments and all subsequent practice as means of interpretation, he drew attention to the fact that
the first paragraph of draft conclusion 2 referred only to subsequent agreements and subse-
quent practice “between the parties to a treaty”. As far as the second paragraph of the draft
conclusion was concerned, he endorsed the view expressed by several members that subse-
quent agreements and subsequent practice might guide evolutive interpretation and might also
support a contemporaneous interpretation, a point which the Commission should make more
explicitly. In that connection, courts and other authorities responsible for applying the law
should be reminded that what was sometimes called “evolutive” interpretation was generally
intrinsically related to the parties’ practice and should not therefore be taken lightly. That, to
reply to Mr. Park, was why evolutive interpretation had to be taken into consideration. The
fact that, as Mr. Murphy had said, different authors had given different shades of meaning to
that term should perhaps, as Mr. Wisnumurti had suggested, lead the Commission to define it
more precisely. A closer look should be taken both at Mr. Forteau’s suggestion that it was
necessary to spell out the fact that there was no presumption of contemporaneous interpreta-
tion and at the proposal put forward by Mr. Kamto and Mr. Forteau that one conclusion
should explicitly state that evolutive interpretation was not a special form of interpretation but
resulted from the application of the usual means of interpretation. Lastly, Mr. Murphy was
mistaken in believing that the report said that evolutive interpretation necessarily took account
of subsequent agreements and subsequent practice; it made the more modest claim that it
might be guided by them.
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Turning to draft conclusion 3 he said that, unlike Mr. Forteau, he did not think that subsequent
agreements within the meaning of article 31, paragraph 3 (a), and the subsequent practice
which established the agreement of the parties within the meaning of article 31, paragraph 3
(b), were necessarily binding by virtue of the principle of pacta sunt servanda. As for the sec-
ond paragraph of that draft conclusion, in order to take account of the diverging views of Mr.
Huang, Mr. Petri¢, Mr. Wisnumurti, Mr. Kamto and Ms. Escobar Herndndez, on the one hand,
and of Sir Michael, Mr. Forteau, Mr. Hmoud and Mr. Hassouna, on the other, regarding the
practice of one or some, but not all, parties to a treaty, it might be wise to study the proposal
put forward by Ms. Escobar Hernandez to devote a separate draft conclusion to subsequent
practice in the broader sense which did not reflect the agreement of all parties, but which
might constitute a means of interpretation within the meaning of article 32 of the Vienna
Convention. As for the comments made by Sir Michael and Mr. Forteau about the distinction
between a subsequent agreement within the meaning of article 31, paragraph 3 (a), and subse-
quent practice within the meaning of paragraph 3 (b) of that article, the drafting history of the
Convention clearly showed that that distinction turned on whether the parties’ agreement was
express or tacit, something which could be of considerable importance when determining
where the burden of proof lay. Contrary to what those terms seemed to suggest, the difference
between the two kinds of agreement was not always clear in practice. For that reason, as pro-
posed by Mr. Wisnumurti, it might be advisable, in the English version, to replace the adjec-
tive “manifested” with “express”.

He readily agreed with Mr. Forteau and Mr. Murphy that it would be desirable to have more
precise and detailed wording in draft conclusion 4. One possibility would be to use the formu-
lation contained in paragraph 124 of the report and to specify, as suggested by Mr. Murphy,
that the practice in question was that of legislative or judicial organs at a level below that of
the central government. The draft conclusion did make the important point that for the pur-
poses of treaty interpretation, practice must be specifically attributed to a State. Nevertheless,
as Mr. Murphy had pointed out, the draft conclusion should probably also refer to subsequent
agreements. He endorsed the concerns expressed by some members that in the second para-
graph of that draft conclusion, the expression “subsequent practice by non-State actors” might
mislead the reader into thinking that that practice was deemed to be at the same, or a similar,
level to that of States parties to a treaty. That phrase could be replaced, for example, with “the
pronouncements or activities of non-State actors”, which would also meet Mr. Forteau’s con-
cern, since he considered that that paragraph dealt with the question of evidence. However,
the issue of non-State actors’ activities should not be ignored; the fact that they were men-
tioned did not interfere with the discretion of the treaty interpreter. Lastly, he took note of the
fact that many members were reluctant to recognize “social practice” as a form of subsequent
State practice. He had not, however, intended to assert that social practice constituted subse-
quent State practice but, on the contrary, to emphasize that, in order to be taken into account,
any social practice had to acquire the form of State practice.

Finally, with regard to some points which were unrelated to any particular conclusion, he said
that a number of aspects of the topic which had not been dealt with in his first report would be
broached in later reports. With reference to the limits of interpretation based on subsequent
practice, including what Mr. Kittichaisaree and Mr. Park had termed “de facto amendments”,
several members had been reluctant to recognize any possibility of treaty modification
through a subsequent agreement which was not a formal amendment. He considered that it
was necessary to examine that matter in order to cover the whole of the topic. He assured
members that he would display the appropriate sensitivity when doing so.
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Tribute to the memory of Chusei Yamada, former member of the
Commission

Subsequent agreements and subsequent practice in relation to the in-
terpretation of treaties (continued)

(p- 3) Mr. Wisnumurti, Mr. Murase, Mr. Comissario Afonso, Mr. Candioti,
Mr. Saboia, Mr. Nolte and Mr. Park also paid a tribute to Mr. Yamada, whose passing was
a great loss for the Commission and the international legal community, and expressed their
appreciation for his important contribution to the development and codification of internation-
al law. At the age of 14, after witnessing first-hand the bombing of Hiroshima on 6 August
1945 and having understood that diplomacy was the only way to put an end to the use of
atomic weapons, Mr. Yamada had decided to become a diplomat. As a student at the Faculty
of Law at the University of Tokyo, he had studied international law under Professor Kisaburo
Yokota, the first Japanese member of the International Law Commission. Finding his ap-
proach to be too theoretical to be useful, Mr. Yamada had quickly arrived at a more pragmatic
approach, the antithesis of the prevailing trend in academia at the time. He had constantly
striven to strengthen the practical utility of international law, which he considered an instru-
ment of peace, and to promote international understanding and harmony through diplomacy
and the law. He had been the incarnation of post-war Japanese diplomacy, embodying its
strengths and, perhaps, its imperfections.

He had been an exemplary member of the Commission, and his legal and diplomatic skills,
his modesty, his spirit of compromise and his tireless commitment had been the keys to his
success. Mr. Yamada had always tried to be friendly with all his colleagues, carefully avoid-
ing overly assertive or offensive remarks. He had always been ready to offer compromise so-
lutions, had contributed a great deal to the creation of a friendly and collaborative atmosphere
in the Commission and had always respected his colleagues’ points of view, even when he
disagreed with them. He had been a competent lawyer, a man of integrity and generosity,
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hard-working and meticulous. In 1997, while serving as Chairman of the Working Group on
International liability for injurious consequences arising out of acts not prohibited by interna-
tional law, his insightful proposals had enabled the Commission to move forward when the
project had reached an impasse.

However, his greatest contribution had been in the development of principles and standards
for the protection of natural resources and the environment, and he had proven to be a deter-
mined researcher, valuable legal adviser and careful and skilled negotiator, always working to
reach a compromise. As Special Rapporteur on the topic of shared natural resources, he had
overcome both technical and legal challenges to bring his diplomatic skills, his initiative and
his determination to bear in promoting the adoption of the draft articles on the law of trans-
boundary aquifers by the Commission and the General Assembly.

Mr. Yamada had also been one of the few members of the Commission to have succeeded in
forging constructive links with the representatives of the Sixth Committee. The relationship
between the two bodies had continued to be a major concern for him and, at a recent meeting
of the Japanese Society of International Law, he had suggested setting up a joint committee to
serve as liaison between the two. His passing was a great loss, and it was the duty of the
Commission to perpetuate his legacy.
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Subsequent agreements and subsequent practice in relation to the in-
terpretation of treaties

(p- 5) Mr. Nolte (Special Rapporteur) recalled that the Commission had already addressed
important aspects of the topic in the Study Group on Treaties over time. The objective of the
present report, which was based on and continued the previous work, was to provide guidance
to all those responsible for interpreting or applying treaties. The materials and analyses con-
tained in the present report and those to be contained in future reports, together with the
Commission’s conclusions, should serve as a point of reference and thereby contribute, as far
as possible, to the development of a common approach to the interpretation and application of
any treaty.

The report contained four draft conclusions that were based not only on the informal reports
previously submitted to the Study Group on Treaties over time, but also on the preliminary
conclusions reached following their consideration.

Draft conclusion 1 concerned the general rule of interpretation and the various means of in-
terpretation set out in the 1969 Vienna Convention on the Law of Treaties and applied by the
major international courts and tribunals. As mentioned in the report, the latter recognized arti-
cles 31 and 32 of the 1969 Vienna Convention as formulating the general rule and the sup-
plementary rules on treaty interpretation, and as having the status of rules of customary inter-
national law. In their interpretative practice those courts and tribunals took into account the
various means of interpretation, in accordance with articles 31 and 32 of the Vienna Conven-
tion, without considering any one of those means as being determinative or higher in rank
than the others. However, they could place more or less emphasis on one or the other means
of interpretation without that resulting in derogation from the rule embodied in the Vienna
Convention. The Convention thus provided for a rather broad framework of interpretation
within which the various means of interpretation had to be carefully identified and taken into
account in their “interaction”. That interaction required giving the appropriate weight to the
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respective means of interpretation, meaning that that weight might differ depending on the
treaty in question. Thus, the first paragraph of draft conclusion 1 essentially confirmed that
article 31 of the Vienna Convention, as treaty obligation and as reflection of customary inter-
national law, set forth the general rule on the interpretation of treaties. It seemed worthwhile
to enunciate that common point of departure for all those called upon to apply treaties. The
second paragraph of draft conclusion 1 stated that the interpretation of a treaty in a specific
case might result in a different emphasis on the various means of interpretation contained in
articles 31 and 32 of the Vienna Convention, in particular on the text of the treaty or on its
object and purpose, depending on the treaty or on the treaty provisions concerned. It seemed
important to highlight that point in order to illustrate that placing more or less emphasis on
one or the other of those elements was part and parcel of the process of interpretation that was
provided for in the Vienna Convention.

The first paragraph of draft conclusion 2 reaftirmed the rule set out in article 31, paragraph 3
(a) and (b), of the Vienna Convention, according to which subsequent agreements and subse-
quent practice between the parties to a treaty were means of interpretation that were to be tak-
en into account in the interpretation of treaties, as had been recognized in the case law of ma-
jor international courts and tribunals. It stated that those means of interpretation were “authen-
tic” in order to indicate why they were to be taken into account. The second paragraph of draft
conclusion 2 stated that subsequent agreements and subsequent practice could guide an evolu-
tive interpretation of a treaty. In order to illustrate the importance of those means of interpre-
tation, the report cited several examples of how subsequent agreements and subsequent prac-
tice could affect the selection and weighing of other means of interpretation, such as the “or-
dinary meaning” of the terms of a treaty in their context and the object and purpose of the
treaty.

Draft conclusion 3 was concerned with the definition of the terms “subsequent agreement”
and “subsequent practice” as means of treaty interpretation, which gave rise to two main is-
sues: what distinction should be drawn between subsequent agreement and subsequent prac-
tice, and whether subsequent practice had to be agreed between all the parties. It seemed that
the main difference between the two categories was that subsequent agreements were more
formal in nature; however, since such agreements were not always in writing, it was proposed
to include only “manifested” agreements in the draft article. As to a subsequent practice that
might be followed by one or more parties without necessarily establishing the agreement of
all the parties regarding the interpretation of the treaty, it was recognized that such practice
could be used as a supplementary means of interpretation, though not an authentic one, within
the meaning of the Vienna Convention, so long as it did not constitute a breach of the treaty,
as could also be the case. The proposed text therefore also took that into account.

Draft conclusion 4 defined the possible authors of subsequent practice. It followed from the
case law of international courts and tribunals that the rules for the attribution of a practice to a
State for the purpose of treaty interpretation were not the same as those for the attribution of
conduct to a State for the purpose of establishing its responsibility for wrongful acts; they
must therefore be derived from the specific character of the interpretation and application of
each treaty by the parties thereto. Subsequent practice could emanate from all government
officials who were considered by the international community to be responsible for the appli-
cation of the treaty, as well as from lower government officials. On the other hand, the courts
remained reluctant to take into account the practice of non-State actors or conduct related to
social developments, thence the need to specify that point in the second paragraph of the draft
conclusion.

The first report on subsequent agreements and subsequent practice in relation to the interpre-
tation of treaties covered general aspects of the topic. He would submit a second report in
2014 that synthesized the other issues dealt with in the three reports of the Study Group on
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Treaties over time, followed by a third report, in 2015, that would address the practice of in-
ternational organizations and the case law of national courts, and would contain new draft
conclusions. He envisaged submitting his final report in 2016, with the conclusions and com-
mentaries thereto revised in the light of the debate in the Commission and the discussions in
the Sixth Committee.
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Treaties over time (continued)

(p- 7) Mr. Nolte (Chairman of the Study Group on Treaties over Time) said that in 2012 the
Study Group had held a total of eight meetings, on 9, 10, 15, 16 and 24 May and on 19, 25
and 26 July.

At the Commission’s 3135th meeting (A/CN.4/SR.3135) he had presented his first oral report
on some aspects of the work undertaken by the Study Group at its five meetings in May.
Those aspects had been mostly related to the format and modalities of the Commission’s fu-
ture work on the topic. On that occasion he had explained that the Study Group was recom-
mending a change in the format of the work on the topic and the appointment of a Special
Rapporteur.

At its 3136th meeting, the Commission had decided to change the format of its work on the
topic as from its sixty-fifth session, as suggested by the Study Group, and to appoint him Spe-
cial Rapporteur for the topic, which was to be entitled “Subsequent agreements and subse-
quent practice in relation to the interpretation of treaties”.

His report at the current meeting would cover some aspects of the work done during the first
part of the session that had not been addressed in his first oral report, as well as the work un-
dertaken by the Study Group during its three meetings during the second part of the session.

At the current session, the Study Group had considered the third report of its Chairman on
subsequent agreements and subsequent practice of States outside judicial and quasi-judicial
proceedings and had completed its consideration of the Chairman’s second report dealing
with jurisprudence under certain special regimes as it related to subsequent agreements and
subsequent practice.
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The third report covered a variety of issues, including: the forms, evidence and interpretation
of subsequent agreements and subsequent practice, as well as a number of general aspects
concerning, inter alia, the possible effects of subsequent agreements and subsequent practice
(e.g. how they might clarify the meaning of a treaty provision or confirm the degree of discre-
tion left to the parties by a treaty provision); the extent to which an agreement within the
meaning of article 31, paragraphs 3 (a) and 3 (b) of the Vienna Convention on the Law of
Treaties must express the legal opinion of States parties regarding the interpretation or appli-
cation of the treaty; subsequent practice as a possible indication of agreement on the tempo-
rary non-application or temporary extension of the treaty’s scope, or as indicating a modus
vivendi; bilateral and regional practice under treaties with a fairly broad membership; the rela-
tionship between subsequent practice and agreements on the one hand and technical and sci-
entific developments on the other; the relationship between subsequent practice by the parties
to a treaty and the parallel formation of rules of customary international law; the possible role
of subsequent agreements and subsequent practice in respect of treaty modification, and the
exceptional role that might be played by subsequent practice and subsequent agreements in
terminating a treaty. The third report had also addressed other questions such as the influence
of specific forms of cooperation on the interpretation of some treaties through subsequent
practice, and the potential role played by conferences of the States parties and treaty monitor-
ing bodies in relation to the emergence or consolidation of subsequent agreements or practice.
In its analysis of those various issues, the third report provided some examples of subsequent
agreements and subsequent practice, assessed those examples and attempted to draw some
preliminary conclusions.

The Study Group’s debate on the third report had been very rich. During the discussion, sev-
eral members had touched on the general issue of the level of determinacy of the draft conclu-
sions contained in the third report. While some members had been of the view that many of
them were formulated in rather general terms, others had considered that certain conclusions
were too determinate in the light of the examples identified in the report. In that regard, some
members had observed that the main challenge facing the Commission in its future work on
the topic would lie in attempting to elaborate propositions that had sufficient normative con-
tent yet preserved the flexibility inherent in the concept of subsequent practice and agree-
ments.

A number of points had been raised in relation to the section of the report dealing with con-
ferences of the parties. They included: the extent to which such forums deserved special
treatment in the consideration of the topic; whether a single notion of “conference of the par-
ties” existed or whether that term covered a variety of different bodies whose only common
feature was the fact that they were not organs of international organizations; the extent to
which the conferral or non-conferral of decision-making or review powers on conferences of
the parties had an impact on their possible contribution to the formulation of subsequent
agreements or to the formation of subsequent practice in relation to a treaty; and the signifi-
cance and relevance, in the current context, of consensus and other decisionmaking proce-
dures that might be followed by conferences of the parties.

The Study Group had also considered six additional general conclusions proposed in its
Chairman’s second report on jurisprudence under special regimes as it related to subsequent
agreements and subsequent practice. The discussions had focused on the following issues:
whether, in order to serve as a means of interpretation, subsequent practice must reflect the
position of one or more parties regarding the interpretation of the treaty; the extent to which
subsequent practice would need to be specific; the requisite degree of active participation in a
practice and the significance of silence by one or more of the parties to the treaty with respect
to the practice of one or more other parties; the possible effects of contradictory subsequent
practice; the possibility of treaty modification through subsequent practice; and the relation-
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ship between subsequent practice and formal amendment or interpretation procedures. In the
light of those discussions in the Study Group, he had reformulated the text of what had be-
come six additional preliminary conclusions by the Chairman. They read:

“1. Subsequent practice as reflecting a position regarding the interpretation of a
treaty

In order to serve as a means of interpretation, subsequent practice must reflect the posi-
tion of one or more parties regarding the interpretation of a treaty. The adjudicatory bod-
ies reviewed, however, do not necessarily require that subsequent practice must expressly
reflect a position regarding the interpretation of a treaty, but may view such a position as
implicit in the practice.

2. Specificity of subsequent practice

Depending on the regime and the rule in question, the specificity of subsequent practice is
a factor that can influence the extent to which it is taken into account by adjudicatory
bodies. Subsequent practice thus need not always be specific.

3. The degree of active participation in a practice and silence

Depending on the regime and the rule in question, the number of parties which must ac-
tively contribute to relevant subsequent practice may vary. Most adjudicatory bodies that
rely on subsequent practice have recognized that silence on the part of one or more parties
can, under certain circumstances, contribute to relevant subsequent practice.

4. Effects of contradictory subsequent practice

Contradictory subsequent practice can have different effects depending on the multilateral
treaty regime in question. Whereas the World Trade Organization (WTO) Appellate Body
discounts practice which is contradicted by the practice of any other party to the treaty,
the European Court of Human Rights, faced with nonuniform practice, has sometimes re-
garded the practice of a ‘vast majority’ or a ‘near consensus’ of the parties to the Europe-
an Convention to be determinative.

5. Subsequent agreement or practice and formal amendment or interpretation pro-
cedures

There have been instances in which adjudicatory bodies have recognized that the exist-
ence of formal amendment or interpretation procedures in a treaty regime do not preclude
the use of subsequent agreement and subsequent practice as a means of interpretation.

6. Subsequent practice and possible modification of a treaty

In the context of using subsequent practice to interpret a treaty, the WTO Appellate Body
has excluded the possibility that the application of a subsequent agreement could have the
effect of modifying existing treaty obligations. The European Court of Human Rights and
the Iran-United States Claims Tribunal seem to have recognized the possibility that sub-
sequent practice or agreement can lead to modification of the respective treaties.”

The Study Group recommended that the text of those preliminary conclusions by its Chair-
man, as reformulated in the light of the Group’s discussions, should be reproduced in the
chapter of the Commission’s report on the topic “Treaties over time”, as had been done in the
case of the first nine preliminary conclusions, which had been reproduced in the previous
year’s report. The Commission’s report would indicate that the Study Group had understood
those conclusions by its Chairman to be of a preliminary nature, as they would have to be
revisited and expanded in the light of future reports of the newly appointed Special Rappor-
teur, which might include additional aspects of the topic, and of the future discussions within
the Commission. In view of the Commission’s decision to change the future format of its
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work on the topic, he had not proposed the reformulation of the draft conclusions in his third
report in the light of the Study Group’s discussions, since he would prefer to take those dis-
cussions into account when he prepared his first report as Special Rapporteur. That first report
would synthesize the three reports which he had submitted to the Study Group.
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Formation and evidence of customary international law (continued)

(p- 13) Mr. Nolte congratulated Sir Michael on his appointment as Special Rapporteur for
the topic of the formation and evidence of customary international law, the most daunting and
ambitious topic on the Commission’s agenda. In his note, the Special Rapporteur had provid-
ed an outline for future work, and although much could be said about possible alternatives on
how to approach the topic, it was the Special Rapporteur’s prerogative to go forward as he
had proposed. Members who had already spoken had made many valuable comments on a
number of specific points, which he did not want to repeat or comment upon further at the
current stage of the preliminary debate, since his remarks essentially concerned the title of the
topic. Mr. Forteau had proposed that the Special Rapporteur should focus on the evidence of
customary international law rather than on its formation, and he had argued that the main in-
terest of practitioners would lie in having a better understanding of how to identify customary
international law and that the Commission would engage in an academic exercise if it tried to
explain the “formation” of customary international law. Thus, Mr. Forteau had addressed a
distinction which Mr. Murase had introduced into the debate when he had distinguished be-
tween a “snapshot” perspective, which sought to identify the state of customary international
law at a given point in time, and a broader perspective which aimed to explain the process by
which customary international law came about. Personally, he fully understood that it was
most important for States and practitioners to be able to identify customary international law
at any given point in time. Thus, he did not disagree with Mr. Forteau insofar as that must be
a main element of the Commission’s work on the topic. He did not, however, subscribe to the
idea that a clarification of the “formation” of customary international law would be less im-
portant and would be merely an academic exercise. States and practitioners did not only want
to know by which means customary international law could be identified, they also wanted to
know how to explain to their national courts and other bodies why and under which circum-
stances those means led to the conclusion that a particular rule was or was not a rule of cus-
tomary international law. Of course, in trying to explain the formation of customary interna-
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tional law, the Commission ran the risk of becoming involved in a discussion of certain gen-
eral questions of principle, but that was inevitable in the current exercise. If the Commission
did not deal with such issues, it would not meet the expectations of States and the internation-
al community at large, and the result of its work might be called into question too easily.

To cite one example, during the current session the Commission had again taken up, under the
guidance of a new Special Rapporteur, the topic of immunity of State officials from national
criminal jurisdiction. One important aspect of that topic was whether a sufficiently strong
trend could be discerned to identify a development in customary international law. Much de-
pended on which factors were taken into account to identify such a trend. Were those factors
only, or mainly, specific decisions by courts, Governments and legislatures, or also general
values and policy statements, and parallel developments in related areas, such as that of inter-
national criminal jurisdiction? In his view, it would be futile to try to tackle the issue by mere-
ly seeking to define which of those factors were relevant for the identification of a rule of cus-
tomary international law at a given point in time. Instead, it was necessary to explain how a
possible new rule of customary international law was formed in order to make sense of the
diverse factors at work. That required some thinking at a more general level. Otherwise, the
Commission would miss the essential characteristic of customary international law, namely
the fact that, in contrast to other sources of international law and different forms of national
law, customary international law was both the result and the element of a process — a charac-
teristic that must also be taken into account when States and other actors sought to identify a
rule of customary international law at a particular moment in time.

Another important aspect was that, as indicated by the Special Rapporteur, one of the main
goals, and perhaps the main goal, was to give national courts guidance on how to proceed
when they were called upon to apply customary international law. Mr. Petri¢ and other mem-
bers had underscored the importance of that aspect. Mr. Petri¢ had drawn the Commission’s
attention to the fact that many national constitutions accorded customary international law a
special place in their national legal orders, often higher than treaty law.

That suggested that the willingness of national courts to identify and apply a rule of custom-
ary international law in accordance with those constitutional rules might depend on how well
an authoritative body, such as the International Law Commission, could explain the specific
and binding nature of customary international law. If the Commission merely adopted a
“snapshot” approach or established a technical list of sources of evidence, it would miss that
important dimension of customary international law.

The objective of the Commission’s work on the formation and evidence of customary interna-
tional law must not only be to provide practical guidance for judges and other actors who
were not familiar with customary international law, but also to provide a considered opinion
for those who were. Debates at academic level in a number of countries reflected a deep con-
cern of a practical nature: today, national jurists and judges asked themselves what the partic-
ularities of customary international law were and whether it was legitimate to accord it a spe-
cial status in the domestic legal system. For example, the ease or, on the contrary, the difficul-
ty with which customary rules evolved had a considerable impact on their legitimacy and au-
thoritative value at both international and national level. The Commission must bear in mind
that its work would have implications for the legitimacy and authoritative value of customary
international law, both in domestic legal systems and beyond, and it must therefore justify
each of its conclusions.

He agreed with Mr. Petri¢ that it would be useful for the Special Rapporteur to explore
sources of law in languages other than English and French, for example the decisions of the
German Constitutional Court.
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Immunity of State officials from foreign criminal jurisdiction

(p- 7) Mr. Nolte said that the Special Rapporteur’s report was truly a “transitional” report,
as she herself had called it. The Commission must be grateful that she had found the time and
the energy to prepare the report in the short time between her appointment as Special Rappor-
teur and the beginning of the second part of the session. Although the report was not very
long, it contained a great many important elements. The report sought, to use the Special
Rapporteur’s words, to prepare the ground for a “structured debate” and had “methodological
and conceptual” “clarification” as its goal. Thus it did not contain any clear proposals regard-
ing substantive questions, except where the Special Rapporteur identified an existing consen-
sus. It was apparently limited to setting out methodological, conceptual and structural ques-
tions with a view to outlining a plan for the future work of the Commission. It was indeed
necessary to pursue that goal, and the Special Rapporteur deserved praise for her efforts and
for the valuable basis that her report offered for the Commission’s debate. However, as the
topic under consideration was a difficult one in many ways, and because the Commission was
at the stage of discussing general orientation, he wished to express a number of caveats.
Methodology and conceptual clarifications must remain neutral and should not prejudice sub-
stantive issues. He was not saying that the Special Rapporteur had chosen clarifications that
were not neutral: he simply wished to ensure from the outset that the choice of methodologi-
cal approach or conceptual distinctions did not tilt in favour of certain substantive conclu-
sions, for such conclusions would have to be justified independently on the basis of additional
sources.

His first caveat concerned the fact that the Special Rapporteur appeared to be suggesting that
the Commission should pursue an abstract and systematic method that entailed deducing con-
clusions from certain conceptual distinctions; that approach reminded him of the traditional
civil law approach. The report did not contain many references to specific judgements or leg-
islative acts that might constitute the basis for an analysis of practice, and he was aware that
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that was not its purpose. However, a practice-oriented and inductive style of reasoning was
necessary to arrive at a solid determination of international law, whether the Commission
sought to identify lex lata or propose lex ferenda. While he valued abstract and systematic
reasoning, coming as he did, like the Special Rapporteur, from the civil law tradition, he
wished to emphasize that abstract categories had their foundations in empirical developments
and must therefore be justified accordingly. He did not doubt that the Special Rapporteur was
conscious of that methodological question, but he thought that it would be worthwhile to raise
the issue at an early point in the discussion. That question could become relevant in practical
terms in dealing with the relationship between the international responsibility of the State and
the international responsibility of individuals, which the Special Rapporteur addressed in par-
agraph 59 of her report, and possibly the distinction between “official acts” and “unlawful
acts”, made in paragraph 67.

His second caveat concerned the fact that in paragraph 29 of her report the Special Rapporteur
spoke of “a tendency to limit immunities and their scope”. That reference, and others in the
report, could be understood to constitute a new version of the “trend argument” that had often
been used in the past to limit the immunity of States and their officials. That argument should
be used with caution. For example, the International Court of Justice had recently rejected, in
the case concerning Jurisdictional Immunities of the State (Italy v. Germany: Greece interven-
ing), the contention of the Italian courts that a trend existed in international law towards a
restriction of the immunity of the State in the particular area under consideration, and had
shown that, on the contrary, the immunity of the State had been reaffirmed in recent years.
There were in fact indications that a similar development may have taken place with regard to
the immunity of State officials from foreign criminal jurisdiction. That argument had been
developed in an article that was about to be published in the American Journal of Internation-
al Law, which had been based on an extensive analysis of jurisprudence of many countries
from the past 15 years. Such a trend towards reaffirmation of immunity before national crimi-
nal jurisdictions, if it actually existed, would be compatible with the trend toward the re-
striction of immunity before international jurisdictions. In that connection, it would be im-
portant to take account of the decisions of the International Criminal Court of 12 and 13 De-
cember 2011 on the nonexistence of immunity for State officials before international jurisdic-
tions under customary international law, which had given rise to sharp protests from the Afri-
can Union Commission. More generally, he suggested that the International Law Commission
should pay close attention to what it meant when it spoke of a trend.

That brought him to his third caveat: the Special Rapporteur, in her report, often spoke of the
“values” of the international community that should be given effect, particularly the value of
endeavouring to prevent impunity. The question at hand was not whether to give effect to the
values of the international community — that was undeniable — but deciding how to give
them effect. The issue of “responsibility to protect” offered an appropriate analogy. That re-
sponsibility certainly represented a value of the international community, but for the purposes
of international law the decisive question was: who had the competence to give effect to that
value? Certainly the State on whose territory international crimes were being committed did
— that State even had an obligation to protect — as did the United Nations, but third States
did not. That had been the conclusion reached in the 2005 World Summit Outcome. Perhaps
the situation with regard to the immunity of State officials from foreign criminal jurisdiction
was structurally similar. However, the “value” argument could not be so easily transposed to
the rules and principles of international law. Rules of international law, such as the rules on
immunity, also represented values. It was not sufficient simply to balance values against each
other; such a balancing process must take place within the framework of general rules relating
to the formation and evidence of customary international law. Needless to say, the Commis-
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sion would also have to discuss in greater depth the more or less legal nature of the values to
which the Special Rapporteur was referring.

A fourth caveat concerned the interrelationship of different aspects of the law of immunity
and different aspects of international law in general. In her workplan, the Special Rapporteur
proposed to break the topic down into different several issues to be taken up in sequence.
That, of course, was a useful method that had been successfully employed in other contexts,
but the Commission must remember that those issues were interrelated and continue to take
that interrelatedness into account. Thus, for example, the distinction between immunity ra-
tionae personae and immunity rationae materiae derived from a common legal source, which
was the immunity of the State. Likewise, while the topic under consideration concerned only
immunity in criminal matters, that did not mean that developments in the area of immunity in
civil matters were irrelevant for the Commission’s purposes. Immunity in both criminal and
civil matters derived from the same legal basis, and it was sometimes difficult to determine
whether a case related to criminal or civil jurisdiction. By looking at the interrelationship of
different aspects of the law of immunity, it was possible to identify “grey areas”, as the Spe-
cial Rapporteur called them in her report, that must be acknowledged and addressed.

A fifth caveat had to do with terminology. In paragraphs 34 and 62 of her report, the Special
Rapporteur drew a distinction between those who held that immunity was “absolute” and
those who maintained that it was “restricted”. He did not believe that such a distinction was
helpful in the current context, and it could even be misleading. In fact, the question was not at
issue, since it was now largely agreed that absolute immunity no longer existed. After all, the
previous Special Rapporteur had reminded the Commission of the widely recognized “forum
State exception”, according to which a State could not claim immunity for acts that one of its
officials had committed on the territory of the forum State. The question, then, was not one of
an “absolute” versus a “restricted” conception of immunity; rather, what had to be determined
was the extent to which immunity should be restricted.

His sixth caveat concerned an interesting remark that the Special Rapporteur made in para-
graph 27 in her report, namely that “the statements made by some members of the Commis-
sion who spoke on the topic [of the justification for immunity] did not make a sufficient dis-
tinction between the application of the two bases (functional and representative) for immunity
rationae personae and immunity rationae materiae”. That remark suggested that the Special
Rapporteur believed that a functional justification was in some way inherently more limited
than a representative justification of immunity. Yet what was meant by “functional” was very
much a matter of definition and did not necessarily imply a restrictive interpretation. It was
certainly true, as the Special Rapporteur noted in paragraph 57 of her report, that the function-
al immunity of State officials was “linked to preservation of the principles and values of the
international community”, but that was a rather general point that did not address a difficult
aspect of the question, which was whether the primary function of immunity changed depend-
ing on developments in efforts to combat impunity.

A seventh caveat related to the question of possible exceptions to immunity rationae materi-
ae. In paragraph 68 of her report, the Special Rapporteur focused on cases “involving the vio-
lation of jus cogens norms or the commission of international crimes” and stated that “there
appears to have been greater support for a potential exception in the case of immunity ra-
tionae materiae than in that of immunity rationae personae”. But perhaps jus cogens norms
should be dealt with differently from international crimes and a distinction made between
different types of international crimes where immunity was concerned. Lastly, he wished to
recall that the suggestion made at the sixty-third session by Mr. Gaja to the effect that excep-
tions to immunity might be derived from different kinds of treaties had enjoyed some support
among Commission members.
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His eighth caveat concerned the procedural aspects of immunity. Unlike the Special Rappor-
teur, who remarked in her report that the Commission had so far discussed the procedural
aspects less than the substantive aspects, he recalled that the Commission had discussed them
quite extensively at the previous session. He also believed that substance and procedure were
closely related in that area. If, for example, it should be possible to identify procedural rules
that would have the effect of pressuring States not to invoke their immunity in certain cases,
then the need to recognize certain exceptions might not arise in the same way. He wondered
whether it might not in fact be wiser to begin by dealing with the procedural aspects of the
topic, thereby enhancing the chances of reaching a consensus on certain substantive issues.

Lastly, in paragraph 48 of her report the Special Rapporteur maintained that the debate in the
Sixth Committee had produced “a wide range of views concerning the role to be played a
study de lege lata or de lege ferenda”. It had been his impression, however, that almost all
States in the Sixth Committee had expressed the wish to see the Commission produce an
analysis of the /ex /ata, which did not preclude the fact that some States might also have
thought it advisable for the Commission to formulate considerations de lege ferenda. His
sense, however, was that States wished to have a clear picture of what distinguished consider-
ations of /ex lata and lex ferenda. That was also his personal preference, as he tended to disa-
gree with the Special Rapporteur when she stated in paragraph 77 of her report that “the topic
of the immunity of State officials from foreign criminal jurisdiction cannot be addressed
through only one of these approaches”. He did agree that the topic could and should be ad-
dressed through both approaches, but he thought that the two approaches should, in the inter-
est of transparency, be used for analytical purposes as separately as possible. That did not
preclude the Commission from taking into account “new approaches” and “evolving” aspects
of international law, which the Special Rapporteur mentioned in paragraph 48 of her report,
but the Commission should have the courage to decide whether those new trends had the
character of lex lata or lex ferenda. Otherwise it would be doing what the Italian courts had
done in the cases that had given rise to decisions of the International Court of Justice in the
Jurisdictional Immunities of the State case, in which the Court had corrected the absence of a
distinction between lex ferenda and lex lata.
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Protection of persons in the event of disasters (continued)

(p- 5) Mr. Nolte joined his colleagues in congratulating the Special Rapporteur, who had
presented yet another excellent, thoroughly researched report which in his view was heading
in the right direction. The report elucidated the complex and tragic dimensions of the topic, of
which Mr. Petri¢ had spoken so movingly. Before addressing the three new draft articles pro-
posed by the Special Rapporteur, he wished to make his position clear on a few general points
raised by the Special Rapporteur himself in his description of the debate in the Sixth Commit-
tee and by members of the Commission.

Like Mr. McRae and others, he did not wish to reopen past discussion and decisions, but ra-
ther to contribute to a reaffirmed consensus that it was not a question of seeking a balance
between sovereignty and human rights in the abstract, but of determining the relative im-
portance of the applicable principles and rules in specific situations and with respect to specif-
ic questions. Sir Michael Wood had usefully reminded the Commission of that point of depar-
ture.

Draft article 10, which concerned the duty of the affected State to seek assistance if the disas-
ter exceeded its national capacity, had been criticized by quite a number of States in the Sixth
Committee. Should the Commission discount those statements, as Mr. McRae seemed to be-
lieve, and rather emphasize the fact that in practice, States uniformly did seek assistance when
a disaster exceeded their national capacity? Or should it follow the view, expressed by Mr.
Murphy and others, that practice alone did not demonstrate the existence of the necessary
opinio juris? The question could not be answered solely by assessing practice and opinio ju-
ris: the general context of the existing human rights obligations, whether treaty-based or cus-
tomary, must also be taken into account. The fundamental human rights obligation of States to
ensure the right to life, to physical integrity and to food necessarily implied that States must
seek assistance if a disaster exceeded their national capacity; that did not mean, of course, that
States would have to accept any kind of assistance. Taking those legal considerations into
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account, it could be stated that the actual uniform or quasi-uniform State practice seeking as-
sistance in cases when a disaster exceeded national capacities was underpinned by a general
opinio juris. In that sense, the duty to seek assistance, as articulated in draft article 10, was not
a new obligation that the Commission would “impose”, but a well established rule of interna-
tional law. Draft article 10 thus did not create any additional grounds for State responsibility,
and he agreed with Mr. McRae that the Commission could confidently retain the formulation.

Some States and new members of the Commission had criticized the wording of draft article
11, paragraph 2, according to which consent to external assistance by the affected State
should not be withheld arbitrarily; that raised the classic question of who was to decide that
consent had been “arbitrarily” withheld. It was true that the formulation of a legal standard,
even one as broad and imprecise as “arbitrarily”, necessarily implied that its applicability was
not determined unilaterally by those States to which the standard applied. However, that also
meant that the applicability of the standard could not be determined unilaterally by another
State or States in accordance with their preferences. The standard in question, which was rela-
tively flexible, was the minimum that should be respected by States, which had the human
rights-based obligation to protect life and physical integrity and provide for the basic nutri-
tional needs of the population. Mr. Tladi believed that draft article 11 would remain meaning-
less unless the word “arbitrarily” was defined. However, the advantage of that word was that
it left much room for discretion, while forcing the parties concerned to justify their position in
the light of the overall goal of effective disaster relief.

Some members thought that draft article 12 on the right to offer assistance reflected a narrow
focus on rights and duties, whereas the most important practical issue was cooperation. That
criticism could, of course, be applied to all the other draft articles that articulated legal rights
and duties in an area where so much depended on voluntary cooperation, generosity and
openness between States and among other actors. However, any opposition between the artic-
ulation of rights and duties and the encouragement of voluntary cooperation was a false oppo-
sition. It was true that the Commission should be mindful of the practical usefulness of its
work, a point to which he would return later, but it should also exercise its specific compe-
tence, which was to articulate and develop legal principles and rules. The right to offer assis-
tance was not a right that could in any way inhibit the voluntary dimension of the provision of
assistance.

The same was not true for a possible duty to provide assistance; it was therefore not surprising
that States had been virtually unanimous in saying that no such duty existed. Establishing a
duty to provide assistance would raise difficult questions of the allocation of responsibility
and the determination of the relative capacity of different States. The Commission should
therefore not take that route. That being said, it was conceivable that certain situations might
arise in which specific States had specific duties to provide assistance. For example, the terri-
tory of a State affected by a disaster might be surrounded by that of another State, in which
case the neighbouring State could have a duty to permit the delivery of assistance by other
States or actors. Such permission would not only be a precondition for the delivery of assis-
tance by third States, but would itself be a form of assistance, which could be conditioned in
such a way that it implied no costs for the neighbouring State. More generally, third States
could even be said to have a duty to prevent, within the framework of international law and
according to their capacities, the commission of the gravest forms of human rights violations
in other States. That concept, introduced by the International Court of Justice in the case con-
cerning Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), could be developed and ap-
plied in the future to certain extreme disaster situations. The Commission should avoid ex-
pressing a view on a possible duty to provide assistance, in order to leave room for develop-
ments in that area.
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With regard to draft article A on the duty to cooperate, like many other speakers he had ob-
served a disparity between the rich body of material in the report and the rather limited corre-
sponding draft article. He encouraged the Special Rapporteur to be more ambitious and to try
to further flesh out that important text. The principle of cooperation was an accepted legal
principle and could imply, in certain situations, fairly concrete obligations, depending on the
nature and importance of the goal to be achieved. In that context, the distinction between ob-
ligations of conduct and obligations of result was not necessarily very helpful. The goal of
providing effective and timely assistance was, after all, the paramount consideration. That
goal should be stressed; in certain situations it could also imply obligations of result. Again,
like other speakers, he was sceptical as to how useful it would be to take article 17, paragraph
4, of the draft articles on the Law of Transboundary Aquifers as a model. That paragraph was
formulated as a unilateral obligation, whereas in explicating the duty to cooperate, the Com-
mission should stress the reciprocal nature of the obligation. The fact that “scientific” cooper-
ation was listed in article 17, paragraph 4, as the first possible form of cooperation was per-
haps understandable in the specific context of transboundary aquifers, but it would not seem
to be a priority matter in most disaster situations.

A number of speakers had noted that draft article 13 relating to conditions that might be
placed on assistance, was rather limited in view of the extensive material presented by the
Special Rapporteur in his report. Again, the Special Rapporteur and the Commission should
try to go further along a number of avenues. It should be made clear that the waiving of rules
in disaster situations was not only a question of good will and generosity but that it also raised
important questions concerning the rule of law. Laws could not, and should not, be easily set
aside, even in a disaster situation, and the Commission should not be seen to encourage a fac-
ile disregard of the law in exceptional situations. The real issue was whether there were pro-
cedures in certain domestic legal systems that triggered emergency regimes under which cer-
tain legislation applicable in normal situations could be suspended. That was a question of
preparedness, relating to the pre-disaster phase. In addition, according to paragraph 173 of the
report, the principle of sustainable development would support the imposition by the affected
State of the condition that assistance must ameliorate, not just restore, previous conditions. As
a matter of strict logic, such a condition might be seen as fulfilling the principle of sustainable
development, but there was some doubt as to whether it was really helpful in most cases and
whether the Commission should be seen to encourage the formulation of conditions that could
deter States and actors from providing assistance.

With regard to draft article 14, he shared the view of previous speakers that its current formu-
lation could give rise to the misunderstanding that consultations were a necessary condition
for the termination of assistance. However, it was not sufficient to merely articulate the right
of the affected State to unilaterally terminate the assistance. Given that it was very difficult to
formulate a draft article on termination that would not give rise to contradictory interpreta-
tions or misunderstandings, he wondered whether draft article 14 should not simply be
dropped, on the assumption that the termination of assistance was covered by the general rules
on the requirement of consent, the duty not to arbitrarily withhold consent and the right to
impose conditions. Another possibility would be to include in draft article 14 a “without prej-
udice” clause referring to the general principles set out earlier in the text.

Lastly, Mr. Murase’s proposal that the Commission should draw up a model status-of-forces
agreement and attach it to the body of the draft articles was a very interesting and valuable
one. Such a model agreement could indeed be a very useful practical instrument. It was per-
haps not advisable, however, to limit the Commission’s work to drafting a model status-of-
forces agreement, since that might give the misleading impression that disaster relief was typ-
ically and primarily a military matter. He also wondered whether it would be possible or ad-
visable for the Commission to draw up a full-fledged model status-of-forces agreement. For
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those two reasons, it was perhaps preferable for the Commission to prepare a set of basic rules
on foreign personnel involved in disaster relief that could facilitate the elaboration and negoti-
ation of specific agreements between the parties concerned. In any case, he agreed with Mr.
Saboia that it was largely up to the Special Rapporteur to decide whether the Commission
should draw up a model agreement of any kind. The same was true regarding the extent to
which the Commission should address other practical questions. The Special Rapporteur had
usefully reminded the Commission that the International Federation of Red Cross and Red
Crescent Societies (IFRC) had invited it to be mindful of the respective forms of expertise of
each body. Perhaps, as Sir Michael Wood had suggested, the Commission should limit itself
to referring to the work of bodies such as IFRC, which had practical expertise that was gener-
ally acknowledged.
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Cooperation with other bodies

Visit by representatives of the Council of Europe

(p- 9) Mr. Nolte said it was his understanding that when the various Council of Europe con-
ventions were placed into categories such categorization did not produce any legal effect. Yet
he failed to see how it was possible to escape the conclusion that when a convention was clas-
sified as “inactive”, for instance, and States parties unanimously declared it to be obsolete, its
provisions were thus deprived of any legal force. In such cases, then, the designation “inac-
tive” did produce legal effects. He requested clarification of that point.
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Treaties over time

(p- 16) Mr. Nolte (Chairman of the Study Group on Treaties over time) said that during the
first part of the current session, the Study Group had begun its consideration of the third re-
port by its Chairman, entitled “Subsequent agreements and subsequent practice of States out-
side judicial and quasi-judicial proceedings” (document without a symbol, in English only).
The Study Group had also addressed the format of future work on the topic and the possible
outcome of such work. Some members had noted that although the report was based on a
wealth of material and many States had expressed interest in the topic, only a limited number
had provided examples of their practice, as the Commission had requested. Members had also
noted that the first three reports by the Chairman of the Study Group were interrelated and
that the legal analysis and discussion would benefit from their being treated together. Several
members had said that in view of the preparatory work which had been accomplished and of
the need to focus the work on a specific outcome, the time had come for the Commission to
change the format of its work on the topic and to appoint a Special Rapporteur.

He, like some members, considered that States might have commented more substantively on
the topic if the reports and summaries of the debates, which had not been published in accord-
ance with the procedure used for study groups, had been available to them. That was why he
would welcome a change, at the current stage, in the format for the work on the topic that
would allow the Commission to focus on the outcome of such work. It had first been neces-
sary to identify, use, arrange and analyse the main sources of information on the topic, some-
thing that had been done in the first three reports and the discussion on them. Those reports
could now be merged into a single document that could be made available to States and con-
sidered in plenary session.

A change in the format of the work would enable the Commission to more sharply define the
scope of the topic. One of the main reasons why the Commission had decided to pursue its
consideration of the topic within the format of a study group had been so as to determine
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whether the topic should be approached with a broad focus — which would entail an in-depth
analysis of the termination and the formal amendment of treaties — or whether the topic
should have a narrower focus on specific aspects relating to subsequent agreements and prac-
tice. Now that the Study Group had concluded that it would be preferable to limit the topic to
the narrower issue of the legal significance of subsequent agreements and practice, one of the
main reasons for the Study Group to exist was gone.

Assuming that the format for work on the topic would be changed as he recommended, he
proposed that a report bringing together the three first reports should be prepared for the next
session. The report should take into account the discussions in the Study Group and should
also contain specific conclusions or guidelines. Once the document had been considered by
the Commission at the next session, and after the discussion in the Sixth Committee in 2013,
one or two further reports should be drafted on the practice of international organizations and
the jurisprudence of national courts, as originally envisaged. Those reports would contain
additional conclusions or guidelines, together with commentaries, that would supplement or
modify, as appropriate, the work done based on the first reports. The Commission would thus
be able to complete its work on the topic during the current quinquennium, on the understand-
ing that the topic would remain within the scope of the law of treaties. The main focus would
be on the legal significance of subsequent agreements and subsequent practice for the inter-
pretation of treaties (art. 31 of the 1969 Vienna Convention on the Law of Treaties).

The members of the Study Group, who had endorsed his proposals, recommended that the
plenary Commission should change the current format for consideration of the topic and ap-
point a special rapporteur. They had also agreed that the question of the exact title of the topic
should be discussed and resolved before the close of the current session, and that in the mean-
time, the Study Group should continue its work.
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Treaties over time

Progress report by the Chairman of the Study Group

(p- 3) Mr. Nolte (Chairman of the Study Group on Treaties over Time) recalled that the
Study Group on Treaties over Time had been established by the Commission at its sixtyfirst
session and had been reconstituted at its sixty-second and sixty-third sessions. At the current
session, it had held five meetings, on 25 May, 13, 21 and 27 July and 2 August 2011.

As had been agreed the previous year, the Study Group had pursued its work on its Chair-
man’s introductory report on the relevant case law of the International Court of Justice and
arbitral tribunals of ad hoc jurisdiction. Members had accordingly discussed the section on
possible modification of a treaty by subsequent agreements and practice and the relationship
of subsequent agreements and practice to formal amendment procedures. The Study Group,
acting on a proposal from its Chairman, had considered that no conclusion should be drawn,
at that stage, on the matters covered in the introductory report.

The Study Group had also had before it a second report by its Chairman and two informal
papers presented by Mr. Murase and Mr. Petri¢. The Chairman’s second report was concerned
with case law under certain international economic regimes (the World Trade Organization
dispute settlement system, the Iran-United States Claims Tribunal, the tribunals set up by the
International Centre for the Settlement of Investment Disputes and the tribunals set up under
the North American Free Trade Agreement), international human rights regimes (the Europe-
an Court of Human Rights, the Inter-American Court of Human Rights and the Human Rights
Committee) and other regimes (the International Tribunal for the Law of the Sea, the Interna-
tional Criminal Court, the International Tribunal for the former Yugoslavia, the International
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Criminal Tribunal for Rwanda and the Court of Justice of the European Union). The report
explained why it had covered those regimes in preference to others.

The Study Group had considered the 20 general conclusions contained in the second report.
Discussions had focused on reliance by adjudicatory bodies under special regimes on the gen-
eral rules of treaty interpretation; the extent to which the special nature of certain treaties,
notably human rights treaties and treaties in the field of international criminal law, might af-
fect the approach of the relevant adjudicatory bodies to treaty interpretation; the different em-
phasis which adjudicatory bodies placed on various means of treaty interpretation (taking, for
example, more text-oriented or more purpose-oriented approaches to treaty interpretation ra-
ther than more conventional approaches); general recognition of subsequent agreements and
practice as a means of treaty interpretation; the significance of the role attached by various
adjudicatory bodies to subsequent practice as one of the means of treaty interpretation; the
concept of subsequent practice for the purpose of treaty interpretation, including the point in
time at which a practice might be regarded as subsequent; possible authors of relevant subse-
quent practice; and evolutionary interpretation as a form of purposive interpretation in the
light of subsequent practice. The Study Group had had time to discuss only 11 of the above-
mentioned conclusions. In the light of those discussions, the Chairman had formulated the
following nine preliminary conclusions:

1. General rule of treaty interpretation

The provisions contained in article 31 of the Vienna Convention on the Law of Treaties,
regarded either as an applicable treaty provision or as a reflection of customary interna-
tional law, were recognized by the adjudicatory bodies which had been reviewed as the
general rule on the interpretation of the treaties which they applied.

2. Approaches to interpretation

Regardless of their recognition of the general rule set forth in article 31 of the Vienna
Convention as the basis for the interpretation of treaties, different adjudicatory bodies had
put varying amounts of emphasis on different means of interpretation depending on the
context. Three broad approaches could be distinguished:

e Conventional: Like the International Court of Justice, most adjudicatory bodies (the
Iran-United States Claims Tribunal, the tribunals set up by the International Centre
for the Settlement of Investment Disputes, the International Tribunal for the Law of
the Sea and international criminal courts and tribunals) typically took into account
all the means of interpretation mentioned in article 31 of the Vienna Convention
without making more or less use of certain means of interpretation.

e Text-oriented: Panel reports within the framework of the General Agreements on
Tariffs and Trade and reports of the Appellate Body of the World Trade Organiza-
tion (WTO) had in many cases put a certain emphasis on the text of the treaty (the
ordinary or special meaning of the terms of the agreement) and had been reluctant
to emphasize purposive interpretation. That approach seemed to be dictated, inter
alia, by a need for certainty and the technical nature of many provisions in WTO-
related agreements.

e Purpose-oriented: The regional human rights courts and the Human Rights Com-
mittee established under the International Covenant on Civil and Political Rights
had frequently emphasized the object and purpose of the text. That approach
seemed to stem from the character of substantive provisions of human rights trea-
ties, which dealt with the personal rights of individuals in an evolving society.
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The reason why some adjudicatory bodies often put a certain emphasis on the text of a
treaty while others looked more at its object and purpose lay not only in the subject mat-
ter of the treaty obligations concerned, but also in their drafting and other factors, in-
cluding possibly the age of the treaty regime and the procedure followed by the adjudi-
catory body. While it was unnecessary to determine the exact degree to which such fac-
tors influenced the interpretative approach of the adjudicatory body in question, it was
useful to bear in mind those different broad approaches when assessing the role which
subsequent agreements and subsequent practice played for different adjudicatory bodies.

3. Interpretation of treaties concerning human rights and international criminal law

The European Court of Human Rights and the Inter-American Court of Human Rights
emphasized the special nature of the human rights treaties which they applied and af-
firmed that that special nature affected their approach to interpretation. The International
Criminal Court, the International Tribunal for the former Yugoslavia and the International
Criminal Tribunal for Rwanda applied special rules of interpretation derived from general
principles of criminal law and human rights law. However, neither the regional human
rights courts nor the international criminal courts and tribunals called into question the
applicability of the general rule contained in article 31 of the Vienna Convention as a ba-
sis for their treaty interpretation. The other adjudicatory bodies reviewed did not claim
that the particular treaty which they applied justified a special approach to its interpreta-
tion.

4. Recognition in principle of subsequent agreements and practice as a means of interpre-
tation

All the adjudicatory bodies reviewed recognized that subsequent agreements and subse-
quent practice in the sense of article 31, paragraphs 3 (a) and 3 (b), of the Vienna Conven-
tion were a means of interpretation which they should take into account when they inter-
preted and applied treaties.

5. Concept of subsequent practice as a means of interpretation

Most adjudicatory bodies reviewed had not defined the concept of subsequent practice.
The definition given by the WTO Appellate Body (“a concordant, common and consistent
sequence of acts or pronouncements which is sufficient to establish a discernable pattern
implying the agreements of the parties [to the treaty] regarding its interpretation) com-
bined the element of practice (“sequence of acts or pronouncements’) with the require-
ment of agreement (reflected by the words “concordant, common”) as laid down in article
31, paragraph 3 (a) and 3 (b), of the Vienna Convention (subsequent practice in a narrow
sense). Other adjudicatory bodies reviewed had, however, also used the concept of prac-
tice as a means of interpretation without referring to and requiring a discernable agree-
ment between the parties (subsequent practice in a broad sense).

6. ldentification of the role of a subsequent agreement or practice as a means of interpre-
tation

Like other means of interpretation, subsequent agreements and subsequent practice were
usually just one among several means of interpretation used by adjudicatory bodies in
reaching a particular decision. It was therefore rare for adjudicatory bodies to state that a
particular subsequent practice or subsequent agreement had decisively influenced the fi-
nal decision. It was, however, often possible to ascertain whether a particular subsequent
agreement or subsequent practice had played a major or a minor role in the reasoning un-
derlying a particular decision. Most adjudicatory bodies made use of subsequent practice
as a means of interpretation. Subsequent practice was less important for adjudicatory bod-
ies which were either more text-oriented (such as the WTO Appellate Body) or more pur-
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poseoriented (such as the Inter-American Court of Human Rights). The European Court
of Human Rights placed more emphasis on subsequent practice in that it referred to the
common legal standards of Council of Europe member States.

7. Evolutionary interpretation and subsequent practice

Evolutionary interpretation was a form of purpose-oriented interpretation. Evolutionary
interpretation could be guided by subsequent practice in both a narrow and a broad sense.
The text-oriented WTO Appellate Body had only occasionally expressly engaged in evo-
lutionary interpretation. Among the human rights treaty bodies, the European Court of
Human Rights had frequently employed an evolutionary interpretation that had been ex-
plicitly guided by subsequent practice, whereas the Inter-American Court of Human
Rights and the Human Rights Committee had hardly ever relied on subsequent practice.
The reason for that might be that the European Court of Human Rights could rely on a
fairly similar level of restrictions on human rights among Council of Europe member
States. The International Tribunal for the Law of the Sea seemed to engage in evolution-
ary interpretation along the lines of some of the jurisprudence of the International Court
of Justice.

8. Rare invocation of subsequent agreements

The adjudicatory bodies reviewed had rarely relied on subsequent agreements in the nar-
row sense of article 31, paragraph 3 (a), of the Vienna Convention. That might be due, in
part, to the character of certain treaty obligations, especially those under human rights
treaties, substantial parts of which might not lend themselves to subsequent agreements
among Governments.

Some decisions which plenary organs or States parties might take in accordance with a
treaty, such as the adoption of the Elements of Crimes pursuant to article 9 of the Rome
Statute of the International Criminal Court, or the 2001 Notes of Interpretation of Certain
Chapter 11 Provisions in the context of the North American Free Trade Agreement, if
adopted unanimously might have an effect similar to that of subsequent agreements in the
sense of article 31, paragraph 3 (a), of the Vienna Convention.

9. Possible authors of relevant subsequent practice

Relevant subsequent practice could consist of acts of all State organs (executive, legisla-
tive or judicial) which could be attributed to a State for the purpose of treaty interpreta-
tion. Such practice might, under certain circumstances, even include “social practice” in-
sofar as it was reflected in State practice.

The Study Group recommended that the text of those preliminary conclusions should be
reproduced in the chapter of the Commission’s report that related to treaties over time.
The Study Group regarded those conclusions as being of a preliminary nature, as they
would have to be revisited and expanded in the light of other reports on additional aspects
of the topic and the discussions thereon.

The Study Group had also discussed future work on the topic. It expected to complete its dis-
cussion of the Chairman’s second report during the Commission’s sixtyfourth session (2012).
Thereafter it would analyse the practice of States that was unrelated to judicial and quasi-
judicial proceedings on the basis of a report on that subject. The Study Group expected that its
work on the topic would be concluded in the next quinquennium, as envisaged, and that it
would result in conclusions based on a repertory of practice. The possibility of modifying its
working method by having a Special Rapporteur on the topic appointed by the Commission
could be considered at the next session by the newly elected members.
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At its meeting on 2 August 2011, the Study Group had also examined the possibility of reiter-
ating the request for information from States that had been included in the Chapter III of the
Commission’s report on the work of its sixty-second session (A/65/10). It had generally been
felt that it would be useful to have more information on instances of subsequent practice and
agreement that had not been the subject of judicial or quasi-judicial rulings by an international
body. The Study Group therefore recommended that the Commission should include a section
requesting information on that subject in Chapter III of its report on the work of its sixty-third
session.

He hoped that the Commission would be in a position to take note of the report and to ap-
prove the two above-mentioned recommendations.

- 196 -



ILC Statements Professor Georg Nolte

3114 Meeting, 28 July 2011

Available at:
http://legal.un.org/docs/?path=../ilc/documentation/english/summary_records/a_cn4_sr3114.pdf&lang=EF

A/CN.4/SR 3114

Provisional

For participants only
26 January 2012
English

Original: French

International Law Commission
Sixty-third session (second part)

Provisional summary record of the 3114th meeting
Held at the Palais des Nations, Geneva, on Thursday, 28 July 2011, at 10 a.m.

Immunity of State officials from foreign criminal jurisdiction (contin-
ued)

(p- 9) Mr. Nolte said that the Special Rapporteur had once again provided the Commission
with a well-researched and thoughtful report which carefully digested the pertinent sources
and balanced the relevant arguments. The Special Rapporteur had not relied too much on ex-
trapolations from logic; rather, he had drawn on enough practice to enable the report to serve
as an excellent basis for future work. As he was in general agreement with the Special Rap-
porteur’s approach and conclusions, he would limit himself to a few points. However, since
some members of the Commission had reopened the debate on issues which had been dis-
cussed in the first part of the current session, he would also add a few remarks in that regard.

Mr. Dugard had ended his impassioned intervention with a warning that the Commission
might damage its reputation if it did not meet the expectation that it recognize an exception to
immunity in cases of core crimes or human rights violations. Mr. Dugard’s concern was un-
justified for two reasons. First, the Commission always sought to strike a balance between
different legitimate considerations and did not let itself be guided disproportionately by one of
them. Second, neither the International Court of Justice nor the European Court of Human
Rights had compromised their reputation with their rulings in the case concerning Arrest War-
rant of 11 April 2000 (Democratic Republic of the Congo v. Belgium) or the case concerning
Al-Adsani v. the United Kingdom. In any event, although there was a trend to restrict immuni-
ty in the context of the creation of international jurisdictions, a countervailing trend to recog-
nize immunity before national jurisdictions could also be observed, as shown by the Arrest
Warrant and Al-Adsani cases. The two trends were not contradictory, but complementary
from the more general viewpoint of the fight against impunity, which required restricting im-
munity, although primarily before international jurisdictions, and not in a way that would
threaten peaceful international relations; hence the legitimacy, in principle, of immunity be-
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fore national jurisdictions. Ultimately, such a balance was the way to combat impunity effec-
tively without running the risk of being discredited or of paying too high a price.

For lack of time, Mr. Pellet had confined himself to forcefully asserting that there was no im-
munity for core crimes. Both Mr. Pellet and Mr. Murase had argued on a very general and
abstract level. The Commission should address the matter in greater detail during the next
quinquennium and should examine the possible implications and consequences of such an
assertion. He therefore supported Mr. McRae’s proposal on how to proceed.

He agreed that the Commission should not reopen the debate on the personal immunity of the
minister for foreign affairs and that it should not extend such immunity to other official func-
tions. Today, in the age of globalization, international relations were not necessarily limited to
the troika, and the Commission should not rule out the possibility that other State officials,
depending on the circumstances, were in a situation sufficiently comparable to that of the
members of the troika to benefit from personal immunity.

Turning to the questions addressed by the Special Rapporteur in his third report, including
whether a State which exercised jurisdiction was required to consider the issue of immunity
proprio motu, he said that the Special Rapporteur’s careful analysis, in paragraphs 16 to 18, of
the case concerning Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v.
France) should be pursued a bit further. He agreed with the Special Rapporteur’s point of
departure, which was the statement by the Court according to which “[t]he State which seeks
to claim immunity for one of its State organs is expected to notify the authorities of the other
State concerned”. Given the context in which it had been formulated, it was clear that that
statement had not been intended to mean that a State could exercise criminal jurisdiction
against one of the three highest officials until their State invoked their personal immunity. The
Special Rapporteur rightly noted that the identity of those officials was usually well known or
could be immediately verified. As pointed out in paragraph 19, in such a case “the State exer-
cising criminal jurisdiction should itself raise the question of that person’s immunity”, should
“make a determination” and should “ask the official’s State merely to waive immunity”.

The argument concerning the duty of the forum State to raise the question proprio motu could
not be limited to cases in which the three highest State officials were implicated. It was equal-
ly applicable when it was manifest, in the circumstances, that jurisdiction would be exercised
with respect to an official who had acted in his official capacity. In such a case, the State of
the official should have the opportunity to invoke immunity — if the preconditions were es-
tablished — before relevant measures were taken which would violate immunity. He agreed
with the Special Rapporteur, however, that if the State concerned, after having been made or
having become aware of the situation, did not express its position within a reasonable time,
the forum State could assume that the other State did not claim immunity for its official. That
was another aspect of the proceduralization of immunity, which the International Court of
Justice had recognized in the Djibouti v. France case, and it reflected the principle of bona
fides which must govern international relations.

He acknowledged that the use of the word “manifest” as a criterion in cases of immunity ra-
tione materiae might sometimes not prevent a disagreement over whether it was manifest that
an official act by a public official was concerned. However, it was not uncommon for proce-
dural preconditions to be determined by the standard of “manifest”, which preserved smooth
international intercourse and prevented mutual recriminations about whether an initial exer-
cise of jurisdiction had actually been motivated by the wish to make a political point. There-
fore, in cases which manifestly involved acts performed by officials in their official capacity,
the State which exercised jurisdiction must indicate proprio motu to the State of the official
concerned that jurisdictional measures were being contemplated and thereby give that State an
opportunity to claim immunity for that official before such measures were taken. That condi-
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tion did not contradict the requirement of the International Court of Justice that the State con-
cerned must invoke immunity. On the contrary, it was part of the logic of the procedural ap-
proach and was in keeping with the rule of mutual consideration and cooperation in interna-
tional relations. He also agreed with the Special Rapporteur’s general line of reasoning in par-
agraphs 25 and following, according to which the burden on the State of the official to sub-
stantiate its invocation of immunity ratione materiae did not go very far, in particular where
the official capacity of the person concerned and the official nature of the act were manifest.
However, he personally would not speak of a presumption that the acts of an official were
being performed in an official capacity, as the Special Rapporteur suggested in paragraphs 29
and 30 of his report. The advisory opinion of the International Court of Justice concerning the
Difference Relating to Immunity from Legal Process of a Special Rapporteur of the Commis-
sion on Human Rights did not support such a broad interpretation. On the contrary, it con-
firmed the general proposition that if the official capacity of the person and the official nature
of the person’s acts were manifest in a specific situation, the burden of proof was significantly
alleviated. Indeed, as the Special Rapporteur noted in paragraph 31, “as in the case where the
actions of an official are characterized as official acts, the State exercising jurisdiction is not
obliged to ‘blindly accept any’ such claim by the State” which the official represented. That
meant, to take the hypothetical example given by Mr. Dugard at the previous meeting, that a
State which prosecuted Mr. Mladi¢ must not accept a simple letter from Serbia that he was its
official and that the acts in question had been official acts. Rather, Serbia would have to refute
what appeared to be public knowledge about Mr. Mladi¢. On the other hand, if a person clear-
ly was a commander in the armed forces of a country, and the accusation concerned the activi-
ties of the armed forces of that country, it should be sufficient for the State of the official to
say so. It must be borne in mind that the purpose of any duty to substantiate was merely to
determine whether an official had acted in an official capacity, and not to indirectly force a
State to defend itself for its actions in a foreign jurisdiction. That also meant that the question
of whether the forum State or the State invoking immunity had the prerogative to decide the
question of immunity was not very helpful. The forum State must ultimately decide whether it
recognized the immunity, but it must do so within narrow and clear limits.

Concerning the question of waiver of immunity, two situations should be more clearly distin-
guished: waiver of immunity in individual cases and waiver of immunity for certain catego-
ries of cases which might be contained in a general treaty rule. He agreed that the standard for
identifying such exceptions to immunity was that the waiver must be certain, as stated by the
Institute of International Law, and not any particular formal criterion, such as a presumption
in one direction or the other. The commonality between the two forms of waiver should not
obscure the fact that the determination of when immunity had been excluded was not the same
in both cases. When a general waiver of immunity was provided for by a treaty rule, the re-
quired certainty related mainly to the interpretation of substantive law, whereas for individual
waiver, the question was one of an assessment of a specific procedural act. Basically, his
sense was that, to determine whether waiver applied in a particular case, the standard of cer-
tainty implied a bone fides duty to inquire with the State of the official if there was any doubt.
States and their organs might not readily accept that the conduct of another State constituted a
waiver of immunity. On the other hand, it followed from the rule of mutual consideration and
cooperation in international relations that States also had a duty to express themselves clearly
within a reasonable time if they wished to invoke immunity and were confronted with a situa-
tion which required their response.

As to the question of “whether a State’s non-invocation of the immunity of an official can be
considered an implied waiver of immunity”, he agreed with the Special Rapporteur that the
International Court of Justice had not held “that in not invoking immunity, Djibouti had
waived it”. He also agreed that it depended on the circumstances of the specific case whether
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the non-invocation of immunity constituted a waiver. Therefore, the most important problem
was the point in time at which the question of implicit waiver arose. As long as a State did not
have certain knowledge of the exercise of jurisdiction against one of its officials or had not
yet had sufficient time to respond, the non-invocation of immunity could not be regarded as
waiver. However, once the State concerned had been fully informed and given sufficient time
for reflection (which must not be too long), noninvocation of immunity was usually consid-
ered as constituting an implied waiver or a valid acquiescence in the lapse of the claim in the
sense of article 45 of the draft articles on responsibility of States for internationally wrongful
acts, on loss of the right to invoke responsibility. The Commission might draw inspiration
from paragraph (11) of the commentary to article 45, subparagraph (b), according to which
“[i]nternational courts generally engage in a flexible weighing of relevant circumstances in
the given case, taking into account such matters as the conduct of the respondent State and the
importance of the rights involved. The decisive factor is whether the respondent State has
suffered any prejudice as a result of the delay in the sense that the respondent could have rea-
sonably expected that the claim would no longer be pursued. Even if there has been some
prejudice, it may be able to be taken into account in determining the form or extent of repara-
tion.”

For reasons of legal and procedural security, a waiver could not be revoked, and therefore he
did not share the Special Rapporteur’s view that certain implied waivers did not exclude that a
State could invoke immunity at a later stage. That was an unnecessary and misleading propo-
sition which the Special Rapporteur only seemed to need for those cases with respect to which
he had accepted that the State which exercised jurisdiction could go forward until the other
State invoked immunity. However, such a situation was not one of implied waiver. Rather, it
concerned the period during which the question of immunity was still open and during which
it must be decided as soon as possible, in a process of mutual cooperation between the two
States concerned, whether the preconditions for immunity were present and whether immuni-
ty was invoked. If there were serious indications that immunity might be invoked, the State
which exercised jurisdiction must act with restraint and give the other State an opportunity to
do so. Jurisdictional measures which were taken during that period and which were propor-
tionate would not become invalid if immunity was ultimately and rightfully invoked; howev-
er, their validity was not based on an implied waiver, but rather on a limited power to initiate
proceedings even in the face of the possibility that immunity might be invoked. The character
of a waiver as a unilateral act which determined in fine the position of a State with respect to
one of its rights should not be called into question.

It was true that the scope of a waiver could be broad or narrow. Thus, what initially might
have been a limited waiver which authorized the forum State to take certain preliminary
measures did not prevent the State of the official from invoking the remaining immunity later
with respect to a regular criminal procedure. He also concurred with the Special Rapporteur’s
view on the issue of State responsibility, in particular where he observed in paragraph 60 that
“the State which invokes its official’s immunity on the grounds that the act with which that
person is charged was of an official nature is acknowledging that this act is an act of the State
itself”. He also agreed that, in so doing, that State was not necessarily acknowledging its re-
sponsibility for that act as an internationally wrongful act. In closing, he thanked the Special
Rapporteur for his excellent report, which had laid the groundwork for the Commission’s
consideration of the topic during the next quinquennium.
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The obligation to extradite or prosecute (aut dedere aut judicare)
(continued)

(p- 8) Mr. Nolte, noting that the report dealt with the different possible sources of an obliga-
tion or obligations to extradite or prosecute, said he agreed that the main possible sources for
such obligations were treaties and customary international law and that the principle of coop-
eration played an important underlying role in that regard. He had doubts, however, whether
the Special Rapporteur had gone far enough: although draft article 3 (Treaty as a source of the
obligation to extradite or prosecute) was clearly correct, ultimately it was merely a way of
saying that treaties must be complied with, or pacta sunt servanda. To make that proposition,
it was not necessary to classify the different kinds of treaties which contained obligations to
extradite or prosecute. Such a classification would instead be important either for showing
that those treaties articulated a general principle or a rule of customary international law, or
for suggesting that the obligation to extradite or prosecute was applicable to certain core
crimes or that it had certain more specific procedural implications.

Draft article 4 concerned the much more difficult issue of the possible customary nature of the
obligation or obligations to extradite or prosecute, and its formulation showed that the Special
Rapporteur was undecided on the question. While it was, again, clearly correct that States
were obliged to extradite or prosecute an alleged offender if such an obligation was derived
from international law, the Special Rapporteur did not go so far as to say that such an obliga-
tion existed, even with respect to certain core crimes. Indeed, the material which the Special
Rapporteur presented to substantiate a possible customary obligation to extradite or prosecute
was limited. The non-binding resolutions and certain propositions advanced by parties in judi-
cial proceedings as such and without further reasoning did not appear to be sufficient to estab-
lish a basis in customary international law for an obligation to extradite or prosecute. He did
not rule out that other material or considerations could lead to such a conclusion, but the
sources contained in the report did not support a stronger formulation than what the Special
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Rapporteur proposed in draft article 4, paragraph 2. However, that provision referred back to
other norms without specifying them and ultimately left the question open. Bearing in mind
that the formulation in paragraph 2 cautiously stated that the obligation to extradite or prose-
cute “may” derive from customary norms of international law, it was somewhat surprising
that the Special Rapporteur proposed in paragraph 3 that an obligation to extradite or prose-
cute “shall” derive from peremptory norms of international law. As noted by Mr. Dugard, that
compulsory language was at variance with the doubts which the Special Rapporteur had him-
self expressed in paragraph 94 of the report.

With regard to draft article 2 (Duty to cooperate), once again the question was not whether
such a general duty existed, but what it meant in the context of international criminal coopera-
tion. There, it would seem to be necessary to assess how far the political goal of the fight
against impunity had crystallized into more specific legal obligations, in particular in custom-
ary international law. That would require an analysis of possible countervailing considera-
tions, which the Special Rapporteur alluded to in paragraph 74, but did not examine further.

In sum, the fourth report on the obligation to extradite or prosecute was a valuable contribu-
tion to the Commission’s consideration of the topic, but the issues which it raised needed to
be studied further. It was not yet possible for the aspects of the topic which had been raised in
the report to be dealt with as drafting matters. He did not agree with Mr. Murase that the
Commission should abandon the topic, which, as Mr. Dugard had observed, was important
and had raised expectations. There was a need to reflect on how to proceed further, but owing
to lack of time, that would be a proper task for a newly elected Commission. He was not per-
suaded by Mr. Melescanu’s proposal that the Commission should submit the proposed draft
articles to the Sixth Committee for debate. The Commission should not abandon its most im-
portant task, that of forming a collective opinion, and thus forego its privilege of submitting a
considered view to the General Assembly.
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Reservations to treaties (continued)

(p- 4) Mr. Nolte said that he was no more convinced than Sir Michael by the Special Rap-
porteur’s proposal that the Commission should recommend, as part of the Guide to Practice,
the establishment of a mechanism to assist in the area of reservations and objections to reser-
vations. As a general consideration, he was concerned that any dispute settlement mechanism
which the Commission might recommend as part of the Guide to Practice might undermine
the Guide’s authority if the recommendation was not acted upon. That was because users
might consider that the Guide to Practice presupposed the existence of such a mechanism,
regardless of any protestations to the contrary by the Commission, and States might conclude
that if the dispute settlement mechanism was not implemented or did not work as envisaged,
then the Guide itself did not have to be taken too seriously. That was why the Commission
should not propose a specific mechanism, but should limit itself to making a general recom-
mendation pursuant to which States should consider establishing a mechanism for the assess-
ment of reservations and related declarations, bearing in mind the experience at regional level,
such as that of CAHDI. Such a recommendation might trigger a reflection process among
States on how to improve the treatment of reservations, a process which should take place
after States had had a chance to digest the Guide to Practice as a whole and to assess its sig-
nificance. It was not until after the significance of the Guide to Practice, and in particular
some of its key elements, had become clear that the time might be ripe for elaborating a tailor-
made mechanism. Perhaps States would then refer the matter back to the Commission and ask
it to make more specific suggestions.

The Special Rapporteur described his proposal for a mechanism as being flexible and he em-
phasized its quality as an instrument for providing technical assistance to smaller or less de-
veloped States, although the proposal was not so limited or technical. Of course, as an interna-
tional lawyer, he personally supported and welcomed in general the establishment of third-
party mechanisms; otherwise, opposing subjective assessments might lead to differences of
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opinion in international relations. However, the situation at issue was more complicated. The
stated purpose of the mechanism was to resolve the question of whether a reservation was
invalid because it was incompatible with the object and purpose of the treaty. Often that was
more than a mere technical question and could involve very difficult assessments based on
value judgements and political considerations. Who would make such an assessment? The
Special Rapporteur suggested that a committee of 10 government experts would do so. That
raised a number of difficulties. Would those government experts come from States which had
signed the treaty concerned or that were at least entitled to become parties to the treaty? After
all, why should a government official of a State which had nothing to do with a treaty be qual-
ified to assess its object and purpose? Should such a body take decisions in the form of rec-
ommendations, and if so, on the basis of what procedure? Would it take decisions by a ma-
jority vote, and if so, by what majority? Would all 10 members discuss a reservation with the
reservation’s author? Would the membership of such a body be determined by an election in
the General Assembly, or elsewhere? Would membership be ad personam, or would member-
ship be held by a particular State? A larger question, above and beyond those of a practical
nature, was whether the CAHDI model lent support to the proposal to establish an assistance
mechanism at universal level. The comments by Sir Michael, who knew CAHDI well, con-
firmed his own doubts in that regard. The question of what the CAHDI model meant and
whether it was transferable to the universal plane required more discussion, for which the
Commission did not have time at the current session. Thus, the Commission should not make
specific suggestions, but should merely recommend that States should start an exchange of
views on the possible establishment of a mechanism for the assessment of reservations and
related declarations, bearing in mind the experience in that respect at regional level. He was
open to discuss in the Working Group whether the Commission should formulate a general
recommendation along those lines, but he was not in favour of referring the proposed mecha-
nism to the Working Group on the assumption that the Working Group would confine itself to
making drafting changes.

Turning to the proposed introduction to the Guide to Practice (para. 105), the text of which
had been considered by the Working Group, he noted, in the second sentence of paragraph 1,
that the Special Rapporteur was of the view that the commentaries had the same force and
authority as the guidelines themselves. While it was true that, as was usually the case, the
Commission would adopt every part of the commentary, it had spent infinitely more time on
the elaboration of the guidelines themselves than on the formulation of the commentaries, and
thus the input of members was much more significant in the former case than in the latter. It
was a general understanding that commentaries did not carry the same weight as the provi-
sions themselves; otherwise, there would be no point in differentiating between the two. He
therefore suggested inserting a new phrase at the beginning of the second sentence of para-
graph 1, which would then read: “Although they do not have the same weight as the guide-
lines themselves, the commentaries are an integral part of the Guide and an indispensable
supplement to the guidelines, which they expand and explain.”

With regard to paragraph 9, which stated that “reading the commentaries will be useful only
where the answer to a question is not provided in the text of the guidelines”, he did not think
that the paragraph should be adopted as it stood, because as a lawyer, he had often had the
experience that a provision which seemed to be clear at first sight turned out not to be so clear
on further reflection or upon consultation of the commentary. As a matter of technique of in-
terpretation, “acte clair” theories, which suggested that there was no further need to explain
what appeared to be clear at first glance, had also been abandoned. More generally, although
he agreed with the substance of the proposed text, except for the two points just made, he
found its tone unnecessarily defensive. The same thing could be said in shorter form and more
self-confidently, for example in paragraph 1, the third sentence of which did not appear to be
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necessary. He hoped that the Commission would have the possibility of revising the provi-
sions of the introduction and would take his comments into account.
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Protection of persons in the event of disasters (continued)

(p- 3) Mr. Nolte thanked the Special Rapporteur for his rich and balanced fourth report,
which provided an excellent basis for the Commission’s deliberations. It recalled the dramatic
situations that underlay the abstract term “disaster” and the Commission’s responsibility to
formulate appropriate and balanced rules to deal with them.

The way Commission members responded to the fourth report depended to some extent on the
final formulation to be given to the role of consent, a question that was still before the Draft-
ing Committee in the context of draft article 8, paragraph 2. While he agreed in principle with
the requirement of consent by the affected State to the provision of humanitarian assistance by
other States or actors, he was not in favour of formulating such a requirement in an absolute
way: for example, there might be exceptional situations in which the affected State could not
give its consent.

He endorsed the basic approach taken by the Special Rapporteur in draft articles 10 to 12, in
particular the premise that an affected State had a duty to seek assistance, a duty arising from
its primary responsibility to ensure the protection of all persons in its territory. The reference
in paragraph 33 of the report to general comment No. 12 of the Committee on Economic, So-
cial and Cultural Rights on the right to provide adequate food was pertinent in that regard.
However, the statement in paragraph 40 that “where the national capacity of a State is ex-
hausted, seeking international assistance may be an element of the fulfilment of an affected
State’s primary responsibilities” was somewhat weak; where national capacity was exhausted,
seeking international assistance was the duty of an affected State. The Special Rapporteur
ultimately seemed to recognize that fact, yet in draft article 10 he indicated that the affected
State had the duty to seek assistance “as appropriate”. The words “as appropriate” should be
used only with reference to the mode of implementation of the duty to seek assistance.

The duty to seek assistance embodied in draft article 10 could not and should not be separated
from the corollary duty, expressed in draft article 11, not to withhold consent, and the right to
offer assistance set out in draft article 12. Where a disaster exceeded the capacity of a State,
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that State had the duty to seek assistance from other States and relevant actors, which had the
collateral right to offer such assistance; in both cases, the affected State had the duty not to
withhold consent arbitrarily. Separating those interrelated and collateral rights and duties
could lead to artificial distinctions in practice and to formalistic arguments in emergency situ-
ations.

If it was true, as the Special Rapporteur suggested in paragraph 44 of his report, that “a duty
to ‘seek’ assistance implies the initiation of a process through which agreement may be
reached”, then not withholding agreement arbitrarily must be a duty during that process, and
not only upon its completion.

The reference in draft article 12 to the right to offer assistance should be accompanied by en-
couragement to offer assistance on the basis of the principles of cooperation, international
solidarity and human rights. While it would be going too far to recognize a specific legal obli-
gation of third States or organizations to give assistance, recent debates had yielded at least an
acceptance of the responsibility of other States and organizations to protect all human beings
whose life or basic human rights were immediately threatened. Without wishing to reopen the
divisive debate on the responsibility to protect, he felt it was important to emphasize the
common ground on that concept that existed within the international community.

Turning to draft article 11, paragraph 2, he suggested that the words “notify all concerned of
its decision regarding such an offer” should be replaced by the words “give reasoned respons-
es”. That would better capture the purpose, which was to ensure that the observance of the
duty not to withhold consent arbitrarily could be objectively assessed. As currently worded,
paragraph 2 seemed not to take account sufficiently of the broader, negotiated approach to the
provision of international aid advocated in paragraph 44 of the report. A more process-
oriented version of the duty to give reasons for not accepting an offer of assistance would thus
be preferable, in his view.

He agreed with Mr. Pellet that the Commission should not consider situations in which a State
was unwilling to use its available resources in the context of the duty not to withhold arbitrari-
ly its consent to offers of assistance. The primary duty of every affected State to “ensure the
protection of persons and provision of disaster relief and assistance on its territory”, estab-
lished in draft article 9, implied that such a State must use its available resources to ensure the
protection of persons.

For those reasons, he suggested that draft articles 10 to 12 should be merged to form the fol-
lowing new draft article:

“(1) In responding to disasters, States, competent intergovernmental organizations and rele-
vant non-governmental organizations have the right to offer humanitarian assistance to the
affected State, and are encouraged to do so in the spirit of the principles of cooperation, inter-
national solidarity and human rights.

(2) The affected State has the duty to seek humanitarian assistance from among other states,
competent international organizations and relevant nongovernmental organizations, if a disas-
ter exceeds its national response capacity.

(3) The affected State shall not withhold consent to external assistance arbitrarily, and give
reasoned responses to offers of assistance.”

His proposal was formulated in the holistic spirit suggested by the Special Rapporteur. It
commenced with the general rule whereby the right to offer assistance existed in every disas-
ter situation, irrespective of the ability of the affected State. It continued with the special rule
that the duty of the affected State to seek assistance arose in the event that it was unable to
provide the necessary assistance. It ended with rules that applied to both the general and the
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special rule, articulating the obligations not to withhold consent arbitrarily and to give rea-
soned responses to offers of assistance.

The rationale behind his proposal was not disagreement with the Special Rapporteur’s basic
approach and reasoning, but rather a desire to find a formulation that better expressed the
Special Rapporteur’s intentions. He agreed that draft articles 10 to 12 should be referred to the
Drafting Committee.
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Protection of persons in the event of disasters

(p- 13) Mr. Nolte said that Mr. Pellet’s attitude seemed contradictory: he had opposed the
consideration of the current topic because it was political in nature, linked to the ongoing po-
litical debate over the status of the responsibility to protect in international law, but now that
the topic was included in the Commission’s programme of work, he wished the Commission
to treat the responsibility to protect as a guiding principle. He himself thought that the Special
Rapporteur had been very wise to avoid mentioning the politically controversial idea of the
“responsibility to protect” while including its main elements, which originated elsewhere —
the obligation to protect, in the field of human rights, the principles of cooperation and soli-
darity, in other fields — in order to apply them to the topic at hand. The fact that the Special
Rapporteur did not explicitly mention the concept of the responsibility to protect meant, not
that he rejected its core elements, but rather that he was applying them intelligently to the top-
ic of the protection of persons in the event of disasters which originated elsewhere — the ob-
ligation to protect, in the field of human rights, the principles of cooperation and solidarity, in
other fields — in order to apply them to the topic at hand. The fact that the Special Rapporteur
did not explicitly mention the concept of the responsibility to protect meant, not that he re-
jected its core elements, but rather that he was applying them intelligently to the topic of the
protection of persons in the event of disasters.
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Reservations to treaties (continued)

(p- 5) Mr. Nolte said that he also supported referral of the text in paragraph 68 of the Work-
ing Group on Reservations to Treaties. He had been surprised to see that the terms “key play-
ers” and “stakeholders” had been used in the report. They had not been employed so far, and
it would be advisable to avoid such jargon.

On a more substantive point, he said that the reference in paragraph 15 of the report to “objec-
tions to an invalid reservation” suggested clarity as to whether or not an objection was invalid.
However, the very purpose of the reservations dialogue was to clarify whether or not a reser-
vation was invalid. He proposed that that phrase should read “objections to reservations which
are considered to be invalid”, thereby, in addition, aligning it with draft guideline 4.5.3, para-
graph 2.

In paragraph 21, the Special Rapporteur referred to the many objections formulated to a Liby-
an reservation to the Convention on the Elimination of All Forms of Discrimination against
Women on the grounds that the reservation was too imprecise and therefore invalid. Five
years later, the Libyan Arab Jamahiriya had modified the reservation, making it more specific.
The Special Rapporteur considered that that case was an example of a successful reservations
dialogue. But if the reservation had indeed been invalid because it was incompatible with the
object and purpose of the Convention, how could the Libyan Arab Jamahiriya modify that
reservation five years later? The modification appeared instead to be a late reservation, the
formulation of which was impermissible under guideline 2.3. He requested clarification of
that point.

That apparent discrepancy raised the wider issue of the wisdom of guidelines 4.5.1, regarding
the nullity of an invalid reservation, and 3.3.1, according to which there was no need to dis-
tinguish among the consequences of the different grounds for non-permissibility. Although it
was too late to change those general principles, the Commission should at least make it clear
that States had the opportunity to modify reservations that were deemed by one or more ob-
jecting States to be invalid so as to preserve what might be their valid core. The Special Rap-
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porteur seemed to acknowledge that possibility when he said in paragraph 33 that “full or par-
tial withdrawal of a reservation that is considered invalid is unquestionably the primary pur-
pose of the reservations dialogue”. That understanding also seemed to underlie the State prac-
tice described in paragraph 34. Generally speaking, in paragraph 30 ef seq. and in the draft
recommendation, more emphasis should be placed on dialogue to ascertain whether a particu-
lar reservation was valid.

While the examples of the reservations dialogue given in paragraphs 39 to 53 were certainly
of great significance, they concerned two specific areas, namely human rights treaty monitor-
ing bodies and coordination among European States. He wondered if there were no pertinent
examples of the participation of international organizations, including their secretariats, in
such a dialogue. The examples of CAHDI and COJUR were not the best, because they really
illustrated the coordination of the views of States within an international organization and not
the organization acting as such.

He fully agreed with the Special Rapporteur that the Commission should not try to formulate
a legal framework or a “soft law” instrument to regulate the reservations dialogue. Perhaps
States could be reminded of the legal principles of bona fides and cooperation in treaty law,
however.

He had the impression that the draft recommendation in paragraph 68 of the report primarily
addressed the reservations dialogue from the viewpoint of the bodies monitoring human rights
treaties, focusing on the validity of reservations. But the reservations dialogue went much
farther, in that it concerned permissible reservations and the withdrawal of impermissible res-
ervations. The Commission should couch the draft recommendation in language that was suit-
ably general and less oriented towards human rights issues.
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Other business (continued)

(p- 5) Mr. Nolte congratulated Sir Michael on his working paper, which provided an excel-
lent basis for the Commission’s discussions. He would confine his comments to the topics
mentioned in paragraph 20 of the document.

He doubted whether it would be useful to prepare the model dispute settlement clauses men-
tioned in subparagraphs (a) and (e). States had a wide variety of possible clauses and it was
unsure whether the Commission could give appropriate advice as to the best choice from a
political or even a technical point of view. States would probably opt for one clause or another
depending on the kind of dispute, their interests and the substantive law at stake. As Sir Mi-
chael had recalled in paragraph 15 (e) of his working paper, the United Nations had already
published in 1992 the Handbook on the Peaceful Settlement of Disputes between States,
which contained a digest of the different dispute settlement clauses found in State practice and
which could be updated.

On the other hand, the suggestion made in paragraph 20, subparagraph (b), of the document
was promising. Procedures for the settlement of disputes involving international organizations
had been somewhat neglected, even though the issue was important and would probably be-
come more so after the adoption by the Commission of the draft articles on the responsibility
of international organizations. The topic as set out in subparagraph (b) could be enlarged to
include some aspects of the topic proposed in subparagraph (c). The question of access to and
standing before different dispute settling mechanisms, addressed in subparagraph (c), could
have particular relevance to disputes involving international organizations and should there-
fore be given further consideration.

He had a number of concerns regarding the topic mentioned in subparagraph (d), regarding in
particular the possible procedural fragmentation of international law. The Commission had
decided not to include that topic in its initial study on the fragmentation of international law.
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He wondered whether discussion of the issue had moved forward enough for the Commission
to propose more than a general frame of reference.
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Expulsion of aliens (continued)

(p- 4) Mr. Nolte said that he generally agreed with draft article D1 (Return to the receiving
State of the alien being expelled). It was not clear whether the proposal by Mr. Vasciannie
and other members that the expelling State should “take measures to encourage” voluntary
compliance with expulsion decisions would have the effect intended, as legitimate means of
encouragement such as persuasion could hardly be described as “measures”. It was therefore
preferable to retain the Special Rapporteur’s original proposal.

Paragraph 2 should not contain a specific reference to rules relating to air travel. Such rules
were clearly covered by the general term “rules of international law”, and it was unclear why
they should be mentioned when there was no reference, for example, to the rules relating to
sea travel or simply to the rules applicable to the transport of persons. Referring only to air
travel might suggest that most forcible expulsions took place through that means of transport
and that that form of expulsion was particularly prone to abuse. That was not necessarily the
case, however: a specific reference to human rights would be more appropriate.

One of the most important aspects of the topic under consideration was the review of or ap-
peal against an expulsion decision. Like Mr. McRae, he considered that that should be the
subject of a separate draft article, to be placed in the part concerning procedural rules. He
concurred with the Special Rapporteur’s reasoning that customary international law recog-
nized, not the right to judicial review, but merely the right to an effective remedy. The latter
derived from both State practice and human rights guarantees as interpreted by various treaty
bodies. Another argument for such a right was that determining whether an expulsion was
lawful under a review procedure would make it possible to apply the rules relating to respon-
sibility and diplomatic protection cited in draft articles I1 and J1. He therefore encouraged the
Special Rapporteur to provide the Commission with a draft article on the right to an effective
remedy against an expulsion decision.
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That led to the question of suspensive effect. There, much depended on the question that was
posed. If the question was whether all appeals against an expulsion decision must, de lege
lata, have suspensive effect, then the Special Rapporteur’s response — that that was not true
— seemed correct. However, if the question was whether an appeal against an expulsion deci-
sion should have suspensive effect when the person concerned could plausibly claim that he
or she faced the risk of torture or inhuman treatment, then the answer must be in the affirma-
tive. That response was not based solely on a provision such as article 13 of the European
Convention on Human Rights, which guaranteed the right to an effective remedy. It could
also be drawn based simply on the procedural ramifications of the right not to be subjected to
torture or inhuman treatment. That did not mean that there was a general right, under custom-
ary international law, to a remedy with suspensive effect in all expulsion proceedings, because
in some cases fundamental rights might not be at risk of being infringed. However, the Com-
mission could and should recognize, de lege lata, that appeals must have suspensive effect in
cases where there was a risk of torture or inhuman treatment, as the European Court of Hu-
man Rights had done in its judgments in the Conka and Jabari cases. After all, the prohibition
of torture was an element of jus cogens and States had an obligation to ensure that that prohi-
bition was effective.

While he agreed with the general thrust of draft article E1 (State of destination of expelled
aliens), like Mr. McRae, he thought that it should be reformulated by the Drafting Committee.
Paragraph 1 was too strict, because it was quite conceivable that a person might be expelled to
a State that was not his or her State of nationality even when the State of nationality could be
identified. That had implications for paragraph 2, which should be in the form of an indicative
list.

Draft article F1 (Protecting the human rights of aliens subject to expulsion in the transit State)
should be reworded to make it clear that the transit State was not required to restart the expul-
sion procedure from the very beginning.

The Special Rapporteur’s reasoning behind draft article G1 (Protecting the property of aliens
facing expulsion) was noteworthy. He had chosen two examples from German history to
make his point, namely the expulsion of Jewish foreign nationals by the Bavarian authorities
at the time of the Weimar Republic and the expulsion of millions of Germans and ethnic
Germans by other States after the Second World War. The Special Rapporteur could obvious-
ly have cited different, terrible examples dating from the interim between those two periods of
history. The examples that he had chosen were indeed appalling and worth mentioning, but
broad conclusions should not be drawn from them, not only because the expulsions carried
out after the Second World War raised very complex questions that the Special Rapporteur
only touched on, but also because the main motivation behind the expulsions was arguably
not to confiscate property but rather to manifest various forms of hatred or to pursue political
goals. That was why Mr. Wisnumurti and Ms. Escobar Hernandez were right to say that draft
article G1 should emphasize, not the motive for or purpose of confiscation, but rather the pro-
tection of the property of expelled persons in general. He therefore went along with Mr.
Wisnumurti’s proposal to make paragraph 2 the main paragraph of draft article G1 and agreed
with Mr. Dugard’s idea of moving the current paragraph 1 to the part of the draft articles that
dealt specifically with prohibited forms of expulsion, such as mass expulsion. He wished to
emphasize again, however, that he considered the inclusion of a draft article on the protection
of the property of expelled persons to be very important.

Draft article H1 (Right of return to the expelling State) should be clarified by the Drafting
Committee. Firstly, it should speak of the right of re-entry, as the concept of the right of re-
turn seemed to be used for cases in which people had been driven from their homeland. The
main point, however, was that the current wording of article H1 was too broad. He himself did
not interpret the International Convention on the Protection of the Rights of All Migrant
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Workers and Members of Their Families or the resolution of the Inter-American Commission
on Human Rights as recognition of a general right of return, as did the Special Rapporteur in
paragraph 152 of the second addendum to the sixth report. The Convention only indicated that
an earlier expulsion decision should not be used to prevent the person expelled from re-
entering the State concerned — but that did not preclude other factors that might prevent re-
entry. As for the Inter-American Commission on Human Rights, it had simply made a rec-
ommendation on a particular case. He accepted the idea that a right of re-entry should be the
normal consequence of a final determination that an expulsion decision had violated certain
rules. That right flowed from the principles of State responsibility and was recognized in the
legislation and practice of certain States. However, it must be made clear that only the viola-
tion of certain rules could give rise to a right of reentry. The Special Rapporteur admitted as
much when he wrote that an annulment of an expulsion decision founded on a purely proce-
dural error could not confer that right. He himself would like the Commission to go further
and state that the right of re-entry could only ensue from the violation of a substantive rule of
international law.

He generally agreed with draft articles 11 (The responsibility of States in cases of unlawful
expulsion) and J1 (Diplomatic protection) but wished to emphasize that States should be held
responsible only for violations of the rules of international law. He therefore suggested that
the words “unlawful expulsion” in draft article I1 should be replaced with “internationally
wrongful expulsion”.

Draft articles D1 to J1 could be referred to the Drafting Committee.
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Immunity of State officials from foreign criminal jurisdiction

(p- 16) Mr. Nolte said that he would begin by addressing a number of fundamental issues
raised by Mr. Dugard and other members. Mr. Dugard had been very critical of the report and
had attacked its very premise, and he had urged members of the Commission to acknowledge
their role as lawmakers and not to hide behind the “fig leaf” of codification.

He came from a country whose officials had in the past committed horrendous international
crimes. Germans of his generation saw the Nuremberg trials as a decisive contribution to the
development of international law and actively supported the International Criminal Court. He
was deeply affected by the international crimes of the day and wanted to help ensure that they
did not go unpunished. He was certain that the common goal was to eliminate impunity, and
therefore the Commission should avoid framing the debate as taking place between those who
were empathetic and future-oriented, on the one hand, and those who were cold-hearted,
backward-looking apologists of an outdated concept of State, sovereignty and international
law, on the other.

In his view, the real question was how the principle of immunity should be implemented and
how it could be made to fit within the international legal system as it stood and was develop-
ing. It would be too simple to say that the general trend of international law was to recognize
that the most serious crimes should not go unpunished and that the immunity of State officials
should therefore be considerably restricted or even, as Mr. Dugard preferred, purely and simp-
ly abolished. Mr. Vasciannie had rightly pointed out that undue limitations on immunity could
lead to serious friction in international relations. The world was not living in 1999 anymore, a
time in which it had been assumed that prosecution of international crimes would be restricted
to deposed dictators or overthrown perpetrators of genocide. Today, efforts to prosecute also
concerned more ambiguous cases, for example possible war crimes committed by the military
forces of developed countries engaged in peacekeeping operations or other unclear situations
in a civil war context. He had no objection to subjecting such situations to an international
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criminal jurisdiction, but doubted whether the international community had sufficient confi-
dence in national criminal proceedings to accept that they should deal with such cases. If na-
tional jurisdictions were not considered to be impartial and reliable, that might lead to ten-
sions, and restricting immunity would become counterproductive. Thus, the Commission
must recognize today’s realities, which must not be painted over by invoking high moral prin-
ciples. It must strike a balance between different concerns, which in a sense were already re-
flected in the law but needed to be reassessed. That would enable the Commission to deter-
mine which course to take and to examine the different facets of the topic.

The Special Rapporteur’s second report addressed many important issues, and many aspects
of its analysis were convincing. If the Commission decided in favour of a codification exer-
cise with the use of the traditional methods which it applied, for example, to the consideration
of reservations to treaties, he would agree with the Special Rapporteur’s general approach.
However, he found merit in the analysis of /ex lata put forward by Mr. Gaja and which mili-
tated against the very broad scope of functional sovereignty which the Special Rapporteur
espoused, although personally he had not fully understood how that analysis fit in with the
current state of customary international law. That said, he was not persuaded by the assertion
by Mr. Dugard and others that the Commission would depart from its own practice if it fol-
lowed the Special Rapporteur’s approach, nor did he see a conflict between the Commission
and the International Court of Justice on the subject of immunity of State officials. On the
other hand, the Special Rapporteur should have distinguished more clearly between the im-
munity of the State itself and the immunity of its officials, as well as between substantive
rules and rules on jurisdiction, as proposed by Mr. Pellet. It was not sufficient to say that rules
of jus cogens took precedence over rules of immunity. The real question was how far the rules
on immunity went in the first place. One must not be “hyper-westphalian” to find that they
went further than what Mr. Pellet postulated. On the other hand, they were not as broad in
their scope as the Special Rapporteur proposed.

The Commission was currently in a difficult situation, and three approaches were conceiva-
ble. The first was the one espoused by the Special Rapporteur, and which could be called the
codification approach. That risked to expose the Commission to the criticism that it was ar-
resting an important development in customary international law. The second approach was
the one defended by Mr. Dugard, who openly called for a progressive development approach.
Such an approach risked creating a rift between, on the one hand, those States which felt justi-
fied in being able to rely on lex lata and, on the other, certain domestic courts which took the
Commission’s position as an encouragement to interpret the rules of immunity ever more
strictly. That might result in more domestic prosecutions and a loss of authority of interna-
tional law as a source of law. The third approach, suggested by Mr. Pellet, might be called the
progressive development approach in the guise of /ex lata, which was astute, but also prob-
lematic. Mr. Pellet’s lex lata was not what the Commission usually referred to as /ex /ata. The
Commission usually considered all State and other practice, and it did not postulate a rule as
lex lata simply on the basis of an abstract principle. However, should the Commission decide
to change its position, it would probably be difficult to maintain the consensus, which was the
basis of the authority which its work enjoyed.

Whichever approach the Commission decided to adopt, it would be very difficult to achieve a
satisfactory result. That should give cause for thought, because at issue was not only the best
approach with respect to the subject of immunity of State officials, but also the need to re-
solve a question that was vital to the Commission and its standing. That key question risked
involving the Commission in an unpleasant dispute at a time when it should be trying to ana-
lyse the different aspects of the problem and to decide how much room there was for interpre-
tation by a traditional approach. Mr. Gaja had made a proposal to that effect. The Commission
should only seek to progressively develop certain aspects of the law on a solid basis of /ex
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lata. The Commission was not a lawmaker in the sense in which Felix Frankfurter or the
American realist school had understood the term, because it did not have the unquestioned
authority of a national legislature or a national judge. Of course, law and its interpretation
involved choices, including of a political nature, but such choices were limited. The law was
evolving constantly, but that did not justify taking shortcuts by invoking moral imperatives.

It would be presumptuous at the current stage for the members of the Commission to try to
resolve all the preliminary questions and leave the details to the members of the Commission
in the next quinquennium. It would be more useful to draw the attention of States to the de-
bate at its current stage so that they could help the Commission take a decision on which ap-
proach to adopt: traditional codification, progressive development or progressive development
in the guise of lex lata. Like Mr. McRae, he did not see any point in establishing a working
group at the current stage.
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Responsibility of international organizations (continued)

(p- 3) Mr. Nolte, after welcoming Ms. Escobar Hernandez to the Commission, said that he
had little to criticize in the second part of the eighth report on responsibility of international
organizations. He was in favour of retaining draft article 20 (Self-defence), particularly as the
Special Rapporteur had indicated that the resorting by an international organization to self-
defence was not a purely hypothetical situation. However, he agreed with other members that
the limited likelihood of such an occurrence should be emphasized in the commentary to the
draft article.

He expressed support for draft article 21 (Countermeasures), welcoming the suggestion in
paragraph 67 of the report that some international organizations did exclude the possibility of
countermeasures against their members. He found useful the distinction drawn between three
contingencies which existed with regard to countermeasures: the relationship between an in-
ternational organization and non-members; the relationship between an international organiza-
tion and its members with respect to the members’ rights; and the relationship between an
international organization and its members in respect of treaties concluded by member States
in a capacity other than as members of the organization. However, the Commission should not
draw too great a distinction with regard to the latter category, for if a State was a member of
an international organization it assumed additional responsibilities for supporting the organi-
zation, and those responsibilities could also affect treaties that it had concluded outside the
context of its membership of the international organization.

A case in point was Switzerland, which upon joining the United Nations had agreed to abide
by Article 2, paragraph 5, of the Charter of the United Nations, which set out a general obliga-
tion to support the Organization. Yet there were surely situations in which that provision
could affect the interpretation of treaties concluded by Switzerland or the responsibility of
Switzerland as a State, and from that perspective the country could not be viewed merely as a
third party.
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He was also in favour of draft article 30 (Reparation). With regard to draft article 31 (Irrele-
vance of the rules of the organization), he welcomed the emphasis placed in paragraph 77 of
the report on the fact that international organizations could not be relieved by their rules from
complying with their obligations. He supported the Special Rapporteur’s balanced proposal in
paragraph 84 of the report regarding draft article 39 (Ensuring the effective performance of
the obligation of reparation). The Special Rapporteur had recognized the ambiguity that exist-
ed in the original version of draft article 39, which could be taken to imply that there was an
independent obligation on the part of member States to provide an international organization
with financial means to fulfil its obligation of reparation, when such an obligation should in
fact arise from the rules of the organization.

Nonetheless, he disagreed with Mr. Pellet that the obligation for member States to provide an
international organization with the means to fulfil an obligation of reparation was a logical
consequence of having conferred legal personality on the organization; under domestic legis-
lation, for example, the establishment of a limited company did not give rise to responsibility.
Similarly, he was not in favour of Sir Michael Wood’s suggestion that the wording of the pro-
posed new second paragraph of draft article 39 should be softened by replacing “shall” with
“should”. The obligations in question were international legal obligations of the international
organization itself that had no effect on the obligations of the State.

In conclusion, he commended the Special Rapporteur for his very balanced, subtle and thor-
ough report, and in particular the second part of it.
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Tribute to the memory of Ms. Paula Escarameia, former member of the
Commission (continued)

Responsibility of international organizations (continued)

(p- 4) Mr. Nolte said that Ms. Escarameia had combined impressive competence in interna-
tional law with warmth and generosity — heart with reason, to paraphrase Mr. Pellet’s re-
marks. In a sense, she had been the Commission’s conscience. With her capacity to be criti-
cally constructive and a civilized fighter for her ideals, she had seen the bad but had projected
the good.

(p- 8) Mr. Nolte said that as he had commented on Part One of the eighth report on respon-
sibility of international organizations at the previous meeting, he would now focus on Part
Two of the report. He endorsed the Special Rapporteur's approach to draft articles 4 to 9, in
particular his remark in paragraph 43 that the application of international law was not entirely
excluded even in areas covered by European Union law. He did, however, have some con-
cerns regarding draft articles 13 to 16.

The most important element of Part Two of the report was the suggestion made in paragraph
58 to delete draft article 16, paragraph 2, whereby the responsibility of international organiza-
tions would be incurred for recommendations addressed 10 member States and international
organizations to commit an internationally wrongful act. Having always been critical of the
idea of such responsibility for recommendations, he was in favour of the suggestion; however,
he considered that the Special Rapporteur had not fully explained the implications of that step.

The decision not to accept responsibility for recommendations also affected the responsibility
incurred in the provision of aid or assistance in the commission of an internationally wrongful
act, which was covered by draft article 13. Care must therefore be taken to ensure that the
principle of responsibility for recommendations was not reintroduced indirectly by providing
the possibility for considering recommendations as a form of aid and assistance.
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His main concern, however, was the commentary to draft article 13. He had no objections to
transposing the principle of responsibility for aid or assistance from the law of State responsi-
bility to the law of responsibility of international organizations, and he had no problem with
the wording of the draft article. However, the potentially far-reaching and novel form of re-
sponsibility for aid or assistance should be carefully limited, similarly to what had been done
in the commentaries to the articles on State responsibility. Otherwise important forms of co-
operation and innovation in international relations might be unduly inhibited by concerns of
potential liability. For instance, it might sometimes be apparent to a United Nations peace-
keeping operation that its actions could provide support for the commission of war crimes,
and such conduct should not be permissible; however, the World Bank should not be placed
under a regime that would require it to verify or ensure that its loans were properly used. He
was therefore in favour of the approach adopted by the Commission in its commentary to the
parallel draft article 16 on State responsibility with respect to the requirement of intent. The
Commission should not only follow the suggestion made by the European Commission, re-
ferred to in paragraph 49 of the Special Rapporteur's report, to add to the commentary some
limitative language (intent) in line with the commentaries of the draft articles on State respon-
sibility; in his view, it should go a step further and strengthen the subjective requirement by
including language calling for some form of intent or, in some case, even conscious misuse.

A reference to the subjective element of intent was not the only addition that should be made
to the commentary to draft article 13. The Special Rapporteur recognized that the commentary
was very short and needed to be supplemented, but the Commission needed to decide what
direction such additions should take. In his view, they should generally be of a limitative na-
ture. He therefore endorsed the idea of establishing a “de minimis criterion”, mentioned in
paragraph 45 of the report, which could be formulated positively as a requirement that the
wrongful act had “contributed significantly to that end”.

The same general approach should be taken when supplementing the commentaries to draft
article 14 on direction and control exercised over the commission of an internationally wrong-
ful act. He therefore endorsed the suggestion made in paragraph 50 that the commentary
should indicate that the simple exercise of oversight was not sufficient to generate responsibil-
ity.

The Special Rapporteur had acknowledged that draft articles 13 to 16 were closely interrelat-
ed and overlapped in part. It was therefore important to explain their interrelationship, primar-
ily by explaining the purpose of the individual articles and by giving appropriate examples.
However, it would be helpful to describe the relationship between the articles by inserting the
words "subject to articles 13 to 15" at the beginning of draft article 16, as suggested in para-
graph 51 of the report. It was not clear whether such an inclusion was meant to imply that
draft articles 13 to 15 should have priority and, if so, what that priority would entail. Would it
mean that even if draft article 16 did not establish responsibility for recommendations, such
responsibility could be derived from draft articles 13 to 15? His sense was that once the refer-
ence to responsibility for recommendations was deleted from draft article 16 there would no
longer be any need to explain how the provision related to draft articles 13 to 15.

He wished to make a few comments on Mr. McRae's statement, since it went against the gen-
eral thrust of the statement he himself had made at the previous meeting. When discussing the
diversity of international organizations, it was important to focus on when such diversity was
really relevant. There were two dimensions to the project under consideration. The first was
the relationship of the international organizations to their members. In that relationship diver-
sity played an extremely important role, and there were many references in the draft articles to
"the rules of the organization", which was a reaffirmation of the principle of diversity. How-
ever, in the .relationship between an international organization and a third State subjected lo,
an internationally wrongful act, such diversity should not be overstated; it was not of para-
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mount importance whether the international organization in question was large or small, tech-
nical or general in nature.

As far as the "carbon copy" criticism was concerned, his statement at the previous meeting
had been misunderstood if it had been interpreted as meaning that the Commission's work on
the law of treaties was similar to its work on the responsibility of international organizations.
It was in fact more difficult to take a carbon copy approach in the area of the law of treaties
because parliaments were required to ratify treaties, whereas international organizations did
not have analogous bodies.

Similarly, there were certain norms that he considered as being close to general principles of
international law and for which it was not necessary to give numerous examples of practice,
even though such practice was assumed to exist. Responsibility was one area in which the
notion of a general principle was more inherent than in other areas of international law, such
as diplomatic law. The distinction between codification and progressive development in that
particular area of the law was not as clear-cut as it was in other areas, and it should not be
made so artificially.

As to whether damage ought to be included as an element of an internationally wrongful act,
the reasons that it had not been included in the draft articles on State responsibility had noth-
ing to do with the nature of States but related to the nature of certain rules of international law
which did not require the payment of damages in the event of their violation. He did not see
why the same should not apply to international organizations. Sometimes relying on a general
underlying principle was a legitimate approach to follow, and he did not feel it was necessary
to seek instructions or further advice from representatives of international organizations on
the matter.

Lastly, while he had no objection to the idea of adding an introduction to the draft articles that
would outline the concerns raised, he believed it was important to keep things in perspective
and not to reopen the debate on a project that was close to fruition.
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Responsibility of international organizations

(p- 9) Mr. Nolte said that the topic of responsibility of international organizations was cen-
tral to the Commission’s current agenda. As the Special Rapporteur had been able to complete
his work on time, the Commission might be able to finalize its work on the subject 10 years
after its adoption of the articles on responsibility of States for internationally wrongful acts. It
would be a great achievement for the Commission and for international law in general, if the
law of the responsibility of the most important subjects of international law could be articulat-
ed authoritatively. The Special Rapporteur’s eighth report offered an excellent basis for the
remaining work and provided the key to a successful outcome. His own statement would be
confined to some general comments on the introduction and first part of the report.

He agreed with most of the Special Rapporteur’s analysis and conclusions. The draft articles
were all well-crafted and formed a coherent, cohesive whole. It was unnecessary radically to
change the approach which had been adopted. All that was needed was some finishing touch-
es.

That meant for example that there was no need to ask whether the “principle of speciality”
should be expressed in a manner different to that proposed by the Special Rapporteur, which
was modelled on the articles on State responsibility. That principle was clearly set forth in
draft article 63. Altering the overall structure of the articles and putting the principle of speci-
ality in the chapter devoted to general principles could give rise to misunderstanding and sug-
gest that the Commission was uncertain about their authoritative force. That could give rise to
the practice of “special pleading” which would undermine the whole regime of responsibility
of international organizations.

It was unnecessary to revisit the question of whether the draft articles rested on a sufficient
amount of State practice. The law of responsibility of international organizations was not self-
contained as, for example, the law of diplomatic relations among States, since it was closely
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related to the law of State responsibility. That justified the Special Rapporteur’s general ap-
proach which consisted in asking, with regard to rules resting on little practice, whether there
were any good reasons for departing from the approach adopted for the articles on State re-
sponsibility. If there were none, the need to preserve the consistency of the law of responsibil-
ity and the principle of responsibility itself called for adherence to the rule established for
States. The same approach had been followed successfully when the Commission had drafted
the Vienna Convention on the Law of Treaties between States and International Organizations
or between International Organizations.

At that juncture, it was preferable not to try to solve the question of rules on the invocation of
the responsibility of a State by an international organization. While it was regrettable that that
issue had not been addressed in either the articles on State responsibility or the draft articles
on responsibility of international organizations, since no clear trend had emerged, either in the
Commission or among States and international organizations, in favour of deciding the initial
question of whether rules on that matter should be included in the draft articles under consid-
eration, it was too late to attempt, for completeness sake, to formulate rules which had not
been properly researched. He therefore agreed with the Special Rapporteur’s proposal to con-
template a separate study and not to delay the completion of work already under way. Draft
article 1 should therefore remain unaltered.

As far as draft article 2 was concerned, he still agreed with the Special Rapporteur that the
definition of “international organization” should not be confined to intergovernmental organi-
zations, but he wondered if the commentary could explain that not every association of one or
more States with private entities was necessarily an international organization. That status
also presupposed that association had a public function and that the participating State(s) had
a special position within it.

He concurred with the Special Rapporteur that the Commission should not seek to narrow the
definition of the “rules of the organization”, because the great variety of rules might not be
fully appreciated if some were highlighted and others omitted.

He supported the Special Rapporteur’s proposal to include a definition of “organ” in draft
article 2, but the term should not be defined in such a way as to exclude the possibility of an
“agent” being an “organ” and vice versa. In proceedings before the International Court of Jus-
tice, for example, the agent of a government could be an organ of the State. The difference
between an “organ” and an “agent” lay primarily in the focus on various aspects of the same
phenomenon: the term “organ” referred to the specific legal competence of an entity, includ-
ing a natural person, to act, whereas the term “agent” referred primarily to the person with
specific legal competence to act. The different between “organ” and “agent” was not that an
“agent” operated on the basis of being charged ad hoc with a function, while an “organ” exer-
cised a certain function continually. That distinction was often difficult to make in practice
and was unnecessary for the purposes of the draft articles under consideration. He therefore
proposed that “organ” and “agent” should be defined in the following manner:

“(c) ‘Organ of an international organization’ means any person or entity which has a
legal capacity to act in accordance with the rules of the organization;

(d) ‘Agent’ means an official or other person or entity through whom the organization
acts and who is charged by the organization with carrying out, or helping to carry out,
one of its functions.”

It was not necessary to define “organ” as any person “who has that status”. A reference to
“that status” might have been advisable in the context of the law of State responsibility to
bring out the fact that it was up to States to define their organs. Technically, however, that
reference was not only superfluous; it made the definition circular.
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Treaties over time

Report of the Study Group

(p- 3) Mr. Nolte (Chairman of the Study Group on Treaties over time) said that the Study
Group had held four meetings, on 5 and 26 May and 28 July 2010. It had begun its work on
the aspects of the topic relating to subsequent agreement and practice, on the basis of an in-
troductory report prepared by its Chairman on the pertinent jurisprudence of the International
Court of Justice and of arbitral tribunals of ad hoc jurisdiction. The report addressed a number
of questions, including certain terminological issues; the general significance of subsequent
agreement and practice in treaty interpretation; the question of inter-temporal law; the rela-
tionship between evolutionary interpretation and subsequent agreement and practice; the be-
ginning and the end of the period within which subsequent agreement and practice could take
place; common understanding or agreement by the parties, including the potential role of si-
lence and omissions; attribution of conduct to the State; and subsequent agreement and prac-
tice as a possible means of treaty modification. Except for the last item, deferred for lack of
time until the next session, all those questions had been the subject of preliminary discussions
within the Study Group.

Aspects touched upon included whether, in the interpretation of treaties, different judicial or
quasi-judicial bodies had a different understanding of, or had a tendency to give different
weight to, subsequent agreement and practice; and whether the relevance and significance of
subsequent agreement and practice could vary, depending on factors relating to the treaty such
as its age, its subject matter or its past- or future-oriented nature. It had generally been felt that
no definitive conclusions could be drawn on those issues at that stage.
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During the second meeting, some members of the Study Group had asked for additional in-
formation to be provided on relevant aspects of the preparatory work for the 1969 Vienna
Convention on the Law of Treaties. At the third meeting, the Chairman had accordingly sub-
mitted an addendum to his introductory report, dealing with the preparatory work relating to
the rules on interpretation and modification of treaties and on intertemporal law. The adden-
dum described the Commission’s drafting work during the first and second readings of those
draft articles relating to the interpretation and modification of treaties and the changes made
to those texts in the 1969 Vienna Convention on the Law of Treaties. It concluded that the
Convention’s article 31, paragraphs 3 (a) and (b), on “subsequent agreements” and “‘subse-
quent practice”, were the remnants of a more ambitious plan to deal with inter-temporal law
and the modification of treaties. The plan could not be realized for a number of reasons, in
particular the difficulties of formulating in an appropriate way a general rule on inter-temporal
law and the reluctance by States at the United Nations Conference on the Law of Treaties to
accept an explicit rule on the informal modification of treaties by way of subsequent practice.
However, no differences in substance appeared to have caused the initial, more ambitious plan
to have been abandoned.

The Study Group had also discussed its future work. During the Commission’s next session, it
intended first to complete its discussion of the introductory report prepared by its Chairman
and then move to the analysis of pronouncements of courts and other independent bodies un-
der special regimes. That would be done on the basis of a report to be prepared by the Chair-
man. In parallel, contributions were to be made by some members on specific issues, such as
subsequent agreement and practice in the field of environmental law and treaties pertaining to
specific regions.

At its final meeting, the Study Group had examined the idea that a request for information
from Governments might be included in chapter III of the Commission's report on its current
session and be brought to the attention of Governments by the Secretariat. It was generally
felt that any information provided by Governments would be extremely useful, in particular
with respect to the consideration of instances of subsequent practice and agreement that had
not been the subject of a judicial or quasi-judicial pronouncement by an international body.
The Study Group therefore recommended that chapter III of the Commission’s report on its
current session should include a request for information on the topic “Treaties over time”. The
Study Group had been able to agree on a provisional text for the request, subject to any modi-
fications the Commission might introduce when adopting chapter III of its report. The text of
the request had been circulated to all members of the Commission.
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Other Business

Settlement of disputes clauses

(p- 12) Mr. Nolte said that the study of the topic fit well in the Commission's work, in par-
ticular at a time when the General Assembly was addressing the question of the rule of law at
national and international levels. Sir Michael Wood had evoked the current trend towards a
wider acceptance of dispute settlement procedures and had come to the conclusion that a pre-
sumption should be considered to exist in favour of including dispute settlement clauses in
international instruments. He personally would generalize that suggestion by recommending
that the Commission should include the question of dispute settlement in all its work, not as a
separate matter, but in all topics in which it was relevant. He agreed with Mr. McRae that the
Commission should examine more closely why States were at times reluctant to use dispute
settlement procedures and what incentives might encourage them to resort more readily to
them.
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Reservations to treaties (continued)

(p- 14) Mr. Nolte said that he would focus in his comments on the most important question,
namely whether there should be a positive or negative presumption with respect to the severa-
bility of an impermissible reservation from the consent of the reserving State to be bound by
the treaty. Whereas he agreed with most of the Special Rapporteur's research and analysis, he
was not fully persuaded by his conclusion of a positive presumption. One reason for his
doubts had been articulated by Mr. Gaja and Sir Michael Wood: the lack of an objective insti-
tution for most treaties for determining whether a reservation was actually contrary to the ob-
ject and purpose of a treaty and was therefore impermissible.

He also wondered whether the logic of the human rights treaty bodies could be extended to
the general law of treaties. After all, the reason why human rights treaty bodies had arrived at
the conclusion that impermissible reservations were void and severable essentially lay in the
special nature of human rights treaties. Such treaties had a double characteristic: they usually
had a treaty body which was able to a certain extent to make an objective determination, and
they constituted an objective order of values or a special kind of community. Both characteris-
tics spoke in favour of a presumption that a State which consented to be bound by them did
not wish to make that consent dependent on the permissibility of its reservations.

However, most other treaties did not have that double characteristic of human rights treaties,
which defined their nature. That was why he believed that the "nature of the treaty" should be
included in any list of criteria for establishing, as the Special Rapporteur suggested in para-
graph 481 of addendum 1, whether a treaty was subject to a positive or negative presumption.
A mere reference to "the object and purpose" of the treaty was insufficient, After all, a treaty
might have different objects and purposes, and whereas the presence of an institution for an
independent assessment was not always identified as being an essential part of the object and
purpose of a treaty, it was clear that such an institution was an essential element which deter-
mined the nature of the treaty. He therefore proposed the inclusion of "the nature of the trea-
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ty" in any list which served to establish whether a positive or negative presumption of severa-
bility should apply. That would make it possible to carefully extend the positive presumption,
as it was now recognized for human rights treaties, to other treaties of a similar nature, name-
ly those treaties which protected other common goods or common values and where the per-
missibility of a reservation, in particular its compatibility with its object and purpose, could be
determined objectively. Thus, referring to the nature of the treaty would have the advantage
that neither a positive nor a negative presumption would be too strong, and it would leave
some leeway for a differentiated development of practice.

Another important consideration which made him hesitate to accept a broad positive presump-
tion was that it could have an inappropriate retroactive effect. Sir Michael Wood had already
hinted at that problem. A positive presumption that went beyond human rights treaties would
be a new rule of international law, a progressive development. However, such a new rule
should not necessarily be applied retroactively to reserving States, which could not reasonably
expect that the rule would be applied to them. Indeed, the Special Rapporteur demonstrated in
his report that the human rights treaty bodies had painstakingly explained, for example in the
Belilos and Loizidou cases, why the reserving Stales had run the risk that their reservations
would be considered to be severable from their consent to be bound by the treaty. Thus, if the
Commission accepted that there was a positive presumption beyond human rights treaties, it
should be made clear that that presumption did not apply retroactively.

A further reason for his doubts concerning a positive presumption had to do with the conse-
quences which such a rule was likely to have in the reality of international relations. For ex-
ample, if it was assumed that the positive presumption which the Special Rapporteur proposed
now had already been adopted by the Commission in 1990, it was likely that the issue would
have been raised in the United States of America during the ratification process, completed in
1992, of the International Covenant on Civil and Political Rights. Members of the United
States Congress would probably have insisted that the United States make it clear that its res-
ervations were the conditions for its consent to be bound by the treaty. Such a clarification
would have made it less likely that other States would have formulated objections to the per-
missibility of certain reservations made by the United States, as they had done. Thus, the ef-
fect of a positive presumption in that case would have been the opposite of what could have
been expected, namely a more limited reservations dialogue and more reservations of doubtful
permissibility which remained unchallenged because other States wanted the United States to
be bound by that human rights treaty. In such a situation, a treaty body would have less opinio
Jjuris to rely on for a possible conclusion that the reservation was impermissible. He wondered
whether such bodies always had enough authority to declare a reservation to be impermissible
without the support of other States. In any event, such bodies would probably hesitate to de-
clare a reservation impermissible if the reserving State had made it clear that its consent to be
bound by the treaty was dependent on the reservation.

On the other hand, a positive presumption would probably have the opposite effect on such
States whose legislature was less determined than the one in the United States and which were
more inclined, for various reasons, to accede to certain treaties. Such States would hesitate to
expressly formulate the condition that their consent to be bound was dependent on their reser-
vations. A positive presumption might incite other States to formulate objections, thus casting
even more doubt on the validity of the reservations concerned. A positive presumption might
have the - clearly unintended - effect of privileging powerful States and putting weak States
under additional pressure. It would also raise the problem for independent decision makers
and third parties of how to apply equal standards with respect to similar reservations, some of
which were expressly considered to be conditions for consent to be bound, whereas others
were not. A negative presumption had the virtue of not forcing such a question to be answered
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immediately and of leaving the situation somewhat ambiguous so that the reservations dia-
logue had time to resolve differences without an immediate confrontation.

He was aware that some of his arguments were not purely doctrinal, but since the Commis-
sion was confronted with the question of whether it should engage in progressive develop-
ment, or at least in progressive clarification, it should also consider the consequences of a rule
which seemed seductive for lawyers, with their inclination to favour legal security, and for
international lawyers, who were inclined to promote the progressive development of interna-
tional law by moving from subjective assessments by individual Stales to objective determi-
nations by independent third party decision makers. He shared both inclinations, but cau-
tioned against overburdening the consent of States to be bound by a treaty with "objective"
considerations. Although he shared the Special Rapporteur's declared intention to find a mid-
dle way between the two approaches, he thought that a true middle way would be to refer
mainly to the "nature of the treaty" and to leave open the possibility of further development.

He agreed with Mr. Gaja and Sir Michael Wood that draft guideline 4.7.2 went too far in for-
malizing a binding effect of an interpretative declaration. In his view, draft guideline 4.7.2
was inconsistent with the limited effects which the Special Rapporteur attributed to interpreta-
tive declarations compared to reservations.
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Expulsion of aliens (continued)

(p- 6) Mr. Nolte said first of all that he wished to congratulate the Special Rapporteur on
Part Two of his excellent sixth report; since procedural rights were essential for noncitizens
who were subject to expulsion, the Special Rapporteur was also to be commended for focus-
ing on that issue. As the Special Rapporteur pointed out, the distinction between “legal aliens”
and “illegal aliens” was well established and should be taken into account, but always bearing
in mind the statement in paragraph 10 of the report that illegal aliens “remain human beings
whatever the conditions under which they entered the expelling State”. He agreed with Mr.
Gaja that it was neither satisfactory nor appropriate that “illegal aliens” should have no proce-
dural rights. Draft article Al, paragraph 2, merely indicated that a State could apply the rules
relating to legal aliens to illegal aliens also. One possible source of inspiration for the formu-
lation of the procedural rights of illegal aliens might be Directive 2008/115/EC of the Europe-
an Parliament and of the Council of 16 December 2008 on common standards and procedures
in member States for returning illegally staying third-country nationals. The Directive was to
be transposed into domestic legislation by member States of the European Union by the end
of 2010 so that any discrepancies between the different laws of those States would disappear.
In that connection, he wished to say that the description in paragraphs 18 to 21 of the report of
German legislation on the procedure for expulsion of illegal aliens was incomplete and might
therefore be misleading. In Germany, illegal aliens were in fact entitled to procedural rights
relating to the expulsion measures that must be applied when they would not leave the country
voluntarily.

Draft article Al, paragraph 2, should not leave the procedural rights of illegal aliens complete-
ly open, even though it was not easy to formulate such rights. The European Union Directive
he had just mentioned drew certain important distinctions. According to article 2, paragraph 2
(a), of the Directive, member States could decide not to apply the Directive “to third-country
nationals who are subject to a refusal of entry in accordance with Article 13 of the Schengen
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Borders Code, or who are apprehended or intercepted by the competent authorities in connec-
tion with the irregular crossing by land, sea or air of the external border of a Member State
and who have not subsequently obtained an authorisation or a right to stay in that Member
State”. The provision clearly showed that the problem of the procedural rights of illegal aliens
was not one that could be solved by a simple rule. The Special Rapporteur recognized that
when he stated in paragraph 33 of his report that “it is apparent from national laws that a
summary or special expulsion procedure may be applied when the alien manifestly has no
chance of obtaining entry authorization” and in certain other cases. He therefore questioned
whether draft article Al could simply be referred to the Drafting Committee for a minor tech-
nical adjustment. Mr. Gaja had mentioned important considerations of principle, some of
which he found convincing, but about which he still had some doubts, in particular the sug-
gested analogy with criminal law. A more thorough discussion on the procedural rights of the
category of “illegal aliens”, within which a number of distinctions needed to be drawn,
seemed necessary.

Turning to the question of the procedural rights of aliens lawfully residing in the expelling
State, he said that he agreed with draft article Bl and most of the reasoning underpinning draft
article C1, except when the Special Rapporteur based his reasoning on European Union legis-
lation, which applied only to the free movement of citizens of the European Union within its
territory (paras. 118—-126). He noted with satisfaction, however, that the Special Rapporteur
recognized, in principle, that the rules governing the expulsion of European Union citizens
applicable among member States of the European Union could be different from the general
rules when he stated in paragraph 33 of his report that “a special procedure may also apply
when the alien is not a national of a State having a special arrangement or relationship with
the expelling State”. He himself felt it important to mention that point because of the debate in
the Drafting Committee concerning the nondiscrimination provision contained in draft article
10. He endorsed the substance of the rules set forth in draft article C1 with respect to aliens
lawfully residing in a given country. He was not sure what exactly was meant by the reference
to discrimination in paragraph 1 (d), although he supposed that it was an implicit reference to
draft article 10 on non-discrimination. He also wondered whether, rather than to speak of the
“right to interpretation and translation into a language he or she understands”, it might not be
better to refer to “a right to linguistic assistance”, since in practice it was sometimes difficult
to determine which language a person understood. That concern was probably more justified
in the case of “illegal aliens” than with regard to noncitizens residing lawfully in a country,
however.

Should the Commission really recognize a right to legal aid? It would not pose a problem for
European States, since that right was already recognized in the Directive of 2008, but would
other States be prepared to recognize it as well? Perhaps it would be more appropriate to say
that aliens had a right to legal aid without discrimination when such a right was granted under
national legislation to other persons and in other situations. Lastly, he noted with interest Mr.
Gaja’s proposal to add a right to the list in draft article C1 under which an expulsion decision
would not be enforced until a review decision was handed down. Mr. Gaja based that proposal
on an interpretation of article 13 of the International Covenant on Civil and Political Rights,
but he himself considered that article 13 had a somewhat wider significance, in that it might
provide justification for certain restrictions imposed on grounds of national security. He there-
fore suggested that a reference to national security should be included somewhere in the list of
rights contained in draft article C1, along the lines of article 13 of the Covenant. All in all, he
was in favour of referring draft articles B1 and C1 to the Drafting Committee but did not think
that the question of the procedural rights of “illegal aliens” could simply be resolved by refer-
ring draft article Al to the Drafting Committee. Like Mr. Gaja, he considered that the draft
articles should recognize that “illegal aliens” should have procedural rights, but the Commis-
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sion needed to look more closely at how such rights should be formulated: it should not leave
it to the Drafting Committee to deal with that complicated issue.
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Effects of armed conflicts on treaties (continued)

(p- 5) Mr. Nolte said that, at the previous meeting, Mr. Candioti had made a very important
point when he had reminded the Commission that it should always remember that the main
aim of its current exercise was to affirm the stability of treaty relations, even during an armed
conflict. The principal purpose of the draft articles was to make it clear that the old principle
that war ended the effects of treaties was no longer valid and had been replaced by a more
differentiated set of rules and presumptions which emphasized the preservation, as far as was
possible and reasonable, of treaty relations, even in a situation of armed conflict. Nevertheless
that exercise was situated within the bounds of general international law. That meant that the
Commission must take account of some very important general concepts and rules, especially
the concept of “armed conflict”, the right of self-defence and the prohibition of aggression, all
of which had been debated and developed in a specific context and with certain policy consid-
erations in mind. When the Commission had debated those concepts and rules in connection
with the draft articles, it had sometimes focused too much on determining their relative im-
portance and significance in relation to its general policy and had paid insufficient heed to the
effects of the meaning given to the terms “armed conflict”, “self-defence” and “aggression” in
the context of the effects of armed conflicts on treaties. He was part of the consensus within
the Commission that the term “armed conflict” should refer to both international and non-
international armed conflicts and that, in order to define “armed conflict” it was necessary to
adopt the same approach as that applied in the Tadi¢ judgment. The reason why that approach
had been chosen had little to do with the issue of the effects of armed conflicts on treaties, but
was to be found more in the general development of the international law of armed conflict. In
other words, it had been chosen because of the growing difficulty of distinguishing between
international and non-international armed conflicts and because of the changing nature of
armed conflicts in the current world. It was the right decision, but it had crucial implications
for the draft articles. The possibility of terminating or suspending treaty relations as a result of
an armed conflict had hitherto been debated mainly in respect of international armed conflicts.
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The primary purpose of the draft articles was, however, to confine belligerent States’ capacity
to end or suspend treaty relations. By extending the concept of an armed conflict to non-
international armed conflicts the Commission was, on the contrary, offering States a possibil-
ity of terminating or suspending treaty relations which had not existed previously. By follow-
ing that general trend in international law, it was undermining the draft articles’ principal pur-
pose, namely to ensure the stability of treaty relations. It was therefore quite legitimate for the
Special Rapporteur repeatedly to ask the Commission if it really wished to frustrate its chief
aim, or whether it would not prefer to follow the suggestion made by one State that it should
postulate the sanctity of treaty relations in the context of non-international armed conflicts. If
non-international conflicts were limited to situations where the Government of a State dealt
by itself with an insurrection in its own territory, there would be no justification for their in-
clusion in the draft articles, for there was no reason why a classic civil war situation should
give a State the possibility of terminating or suspending treaty relations with other States. The
general rules of treaty law, especially those relating to impossibility of performance or a
change in circumstances, would probably be sufficient to safeguard the legitimate interests of
the States concerned. The term “non-international armed conflict” also covered other situa-
tions such as those in which third States’ forces fought alongside Government troops to com-
bat armed groups and, to some extent, those where States intervened in the territory of another
State which was unable to control that part of its territory from which armed groups were
launching operations against the intervening State. Those situations could give States legiti-
mate grounds for ending or suspending treaty relations, especially States whose territory was
being used for foreign troops’ operations with or without the consent of the Government con-
cerned.

If the definition of “armed conflict” was seen from that angle, it was quite logical to try to
nuance the rules contained in the draft articles so that they did not unintentionally undermine
the stability of treaty relations. But it would be inappropriate simply to exclude non-
international armed conflicts from the scope of the draft articles, for it was often hard to tell
the difference between them and international armed conflicts between States. He was not
persuaded by the solution proposed by the Special Rapporteur, namely to allow States to sus-
pend, but not terminate, treaty relations in the event of non-international armed conflicts. That
distinction was misleading, because it wrongly suggested that the suspension of a treaty was a
mild measure and it was based on the misconception that non-international armed conflicts
involved only one Government and rebels. What should therefore be done? First, the Special
Rapporteur could stress in the commentary that the purpose of including non-international
armed conflicts and widening the concept of “armed conflict” was not to expand States’ pos-
sibilities of terminating or suspending treaty relations during classical armed conflicts where a
Government was contending on its own with an insurrection in its territory. He should like-
wise indicate that the draft articles did not address the potential difficulties which a party to
the treaty could face in honouring its obligations because of a non-international armed conflict
— that was a question of general treaty law; the draft articles had to do with the fact that rela-
tions between parties to a treaty altered as a result of an armed conflict. Such a change in rela-
tions could arise when a third State was involved in a non-international armed conflict, but
obviously not when a State was dealing with an insurrection on its own. Secondly, the Com-
mission could insert into the draft articles an additional paragraph which would read, “The
present draft articles apply to noninternational armed conflicts which by their nature or extent
are likely to affect the application of treaties between States parties.” That sentence, which
was borrowed from the previous definition of armed conflicts proposed by Sir Ian Brownlie,
referred only to noninternational armed conflicts. Its purpose was to serve as a reminder that
non-international armed conflicts must have an additional, inter-State dimension before the
principle of pacta sunt servanda could be called into question. In that connection it was also
necessary to consider the application of the rules of jus ad bellum, or to be more exact, of jus
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contra bellum. Of course, the right of self-defence should not be called into question and,
equally plainly, an aggressor should not benefit from aggression. But, when reaffirming the
basic rules of jus contra bellum, care should be taken not to reintroduce inadvertently possi-
bilities that had been excluded or restricted at the outset. The Commission had agreed that, in
the interests of the principle of pacta sunt servanda, the outbreak of an armed conflict did not
ipso facto entail the termination or suspension of treaties. The way in which the Commission
reaffirmed the basic rules of jus contra bellum should not therefore amount to an invitation to
States to terminate or suspend treaty obligations by simply invoking their right of self-
defence, or to deny their opponents that opportunity by branding them as aggressors. States
would then only have to adjust their terminology in order to achieve undesirable goals.

That concern should, in principle, lead him to support the positions of Mr. Murase and Sir
Michael who were in favour of deleting draft articles 13 and 15 and of replacing them with a
“without prejudice clause”. But as alluding to a problem was not enough to solve it, it would
be preferable to reaffirm the existing rules as clearly as possible and to try to avert the possi-
bility of the abuse to which Mr. Saboia had referred by careful formulation and explanatory
commentaries. The fact that a determination of whether a situation constituted self-defence or
aggression was infrequently or rarely objective was a general problem of international law
which the Commission could not solve within the framework of the current topic.

Turning to draft article 13, he approved of the introductory clause “subject to the provisions
of article 57, since that reference was essential in order to limit abuse of the right of self-
defence. Some treaty rules, especially those of international humanitarian law, but also rules
concerning borders, could not be terminated or suspended by invoking the right of self-
defence. Since article 5 contained only an indicative list, the extent to which the exercise of
the right of self-defence could override certain treaty obligations was not strictly limited but
open-ended to allow legitimate uses of that right. For that reason, unlike Mr. McRae, he did
not think that the reference to draft article 5 would deprive draft article 13 of any effect. On
the contrary, if the indicative list were to be discarded, which was apparently what Mr.
McRae was suggesting, and if everything became dependent on the specific circumstances of
the case in question, powerful States would have ample possibilities of defending their prefer-
ences or of accusing others, as the case might be. He concurred with the Special Rapporteur
that the right of self-defence must be exercised “in accordance with the Charter” and not, as
Sir Michael had suggested, as “recognized in the Charter”. The fact that the Charter did not
explicitly mention the principles of necessity and proportionality could not be remedied by
replacing the phrase “in accordance with the Charter” with the word “recognized”. The right
of self-defence had two, closely linked sources, the Charter and customary international law.

Draft article 13 called for one last comment: it would be wise to make it clear that a State ex-
ercising its right of self-defence was not entitled to terminate or suspend a treaty as a whole
when all that was needed was the termination or suspension of certain divisible obligations
under the treaty. Admittedly that principle had already been set forth in a previous draft arti-
cle, but it deserved an express mention in the context of self-defence. He therefore proposed
that the end of draft article 13 should be reformulated to read, “... a State ... is entitled to sus-
pend in whole or in part the operation of a treaty to which it is a party as far as this treaty is
incompatible with the exercise of this right”. As they stood, the words “or in part” did not
allay his concerns, since they related only to the entitlement to suspend the treaty’s operation
and not to any restriction of that entitlement.

Draft article 15 posed more difficulties than draft article 13. Once again, it was necessary to
ensure that the legitimate principle that aggression must not pay could not be misused to un-
dermine the basic aim of the current exercise, which was to uphold the pacta sunt servanda
rule. As Mr. Dugard had pointed out at the previous meeting, the danger was that the word
“aggression” was an evocative and emotive term. But the Commission should not attempt to
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ward off one danger by creating another. Acceptance of the alternative solution proposed by
the Special Rapporteur and endorsed by Mr. Dugard and Sir Michael, namely a general refer-
ence to the prohibition of the use of force, would multiply the uncertainties and possibilities
of abuse, as Messrs. Melescanu, Kamto, Saboia, McRae and Wisnumurti had pointed out.
Violations of the prohibition of the use of force had been asserted and could arguably be as-
serted in so many situations, that draft article 15 would almost always be cited, if such a solu-
tion were to be adopted. He therefore preferred the solution proposed by the Special Rappor-
teur, namely that of limiting draft article 15 to situations of aggression. The fact that hitherto
the Security Council had rarely characterized a situation as one of aggression was not a vice
but a virtue. That practice suggested that such a qualification had to be applied restrictively. In
that context he was likewise in favour of a reference to General Assembly resolution 3314
(XXIX). The resolution might not be entirely satisfactory and did not cover all conceivable
forms of aggression, especially some of its modern manifestations, but it encompassed a gen-
erally accepted basic list which was not restrictive. Although the Kampala conference had
concerned only the criminal aspect of aggression, it had undeniably reaffirmed the pertinence
of resolution 3314 (XXIX) by adopting a definition of the crime of aggression based on it.

On the other hand, he agreed with Sir Michael that resolution 3314 (XXIX) should not be
placed on an equal footing with the Charter. The wording of draft article 15 should indicate
that there was room for the development of norms below the level of the Charter. He therefore
proposed that the beginning of that provision should be reformulated to read, “A State com-
mitting aggression within the meaning of the Charter of the United Nations, in particular ac-
cording to resolution 3314 ... shall not terminate ...”. That wording allowed for the possibility
that the Security Council might well qualify certain acts not explicitly mentioned in resolution
3314 (XXIX) as acts of aggression and it indicated that other forms of aggression might exist.
Draft article 15 raised an issue of interpretation, insofar as it was not always easy to say when
the termination or suspension of a treaty obligation was “of benefit” to the aggressor State. In
some instances, the armed conflict caused by aggression might make the operation of certain
treaties or the fulfilment of certain treaty obligations pointless. In such cases, it was conceiva-
ble that the aggressor could terminate or suspend a treaty which was equally senseless or bur-
densome for both parties, if such action did not give it a specific benefit that was unavailable
to the other party.

In draft article 17 the situation with regard to a general saving clause covering other cases of
termination, withdrawal or suspension, was more complex than the wording of that provision
suggested. The draft articles did provide an indication of whether a situation had changed so
radically that article 62 of the Vienna Convention on the law of treaties could be invoked. In
some ways, they clarified, illustrated or fleshed out article 62 of the Vienna Convention. Arti-
cle 62 and possibly other grounds for termination, withdrawal or suspension were certainly
preserved, but in the sense that they had to be interpreted in the light of the draft articles in
cases which fell within their scope. That consideration might be too complicated to be ex-
pressed in the text of the draft articles, but it could be reflected in the commentaries.
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Effects of armed conflicts on treaties (continued)

(p- 12) Mr. Nolte said that draft article 3 appropriately expressed an important general prin-
ciple which, as the Special Rapporteur noted, was not a presumption. It provided a necessary
clarification before draft article 4 set out the most important fundamental rule: the continua-
tion of treaty obligations depended on more specific circumstances than the outbreak of an
armed conflict, namely the nature of the specific treaty, its obligations and its relation to the
armed conflict. He agreed with those speakers who would like the term ipso facto to be re-
placed by a non-Latin wording.

With regard to draft article 4, he endorsed the remarks of those who were in favour of deleting
the reference to the intention of the parties. The Commission had already examined the ques-
tion and had decided not to include intention, not because it was very often a fiction, but be-
cause neither in article 31 nor anywhere else in the Vienna Convention was there any refer-
ence to it, and because the omission had been a conscious decision on the part of the drafters
of the Vienna Convention, namely the Commission and the State parties.

He agreed with the other explanations provided by the Special Rapporteur on draft article 4,
with the exception of his comments in paragraph 48 of the report on why he had not specifi-
cally mentioned the subject matter of the treaty as one of the indicia. He did not think that
draft article 5, which dealt with certain aspects of subject matter, was a sufficient reason not
to include a general reference to it in draft article 4. As the title of draft article 5 indicated, the
subject matter served to establish the circumstances in which a treaty continued in operation,
but draft article 4 enunciated a more general norm, namely that the subject matter of the trea-
ty, together with other factors, determined whether or not it could be concluded that the treaty
continued in operation. Although the Special Rapporteur indicated in paragraph 48 that draft
article 4, subparagraph (b), mentioned the subject matter, it should be spelled out more clear-
ly. The Drafting Committee should also replace “indicia” by “factors” or some other more
common word.
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He supported the compromise solution proposed by the Special Rapporteur to annex an indic-
ative list of different categories of treaties. To place the list in the commentary would render
the draft articles less useful in practice, whereas to incorporate them into the body of the text
might soon make the articles seem outdated.

Draft article 5 should include a reference to draft article 10 (Separability of treaty provisions),
which embodied a particularly important principle in the current context. It would be prefera-
ble to be somewhat more cautious and to include in the indicative list only those categories of
treaties for which it could be said with a degree of certainty that practice or their nature and
subject matter clearly implied that they continued in operation in the event of an armed con-
flict. The longer the list, the more important it became to emphasize the separability of the
respective treaties. As to the sequence of the various categories of treaties, it should follow, if
possible, a visible logic. One possibility would be to arrange the treaties depending on the
extent to which they reflected choices of international public policy, such as treaties on inter-
national humanitarian law and borders, or the degree to which they protected private interests.

He agreed with the Special Rapporteur that treaties concerning international criminal jurisdic-
tion should be added to the indicative list. However, the Drafting Committee should ensure
that only those international criminal jurisdictions were included which actually applied inter-
national criminal law. After all, it could not be ruled out that international criminal courts or
tribunals would be established in the future whose task would be to apply national criminal
law as well.

On draft article 6, he wondered whether the unclear reference to “lawful” agreements could
not be replaced by a reference to article 41 of the Vienna Convention. He agreed with the
Special Rapporteur concerning the substance to draft article 7 and had no objection to it being
moved forward so that it followed draft article 3.

The notification procedure set out in draft article 8 was convincing (apart of course, from the
reference to “intention”), and the requirement to raise an objection within six months would
constitute an appropriate progressive development of international law, for the reasons given
by the Special Rapporteur.

As to draft article 11, he shared the concern of those who thought that, given that it was virtu-
ally impossible to foresee how an armed conflict would unfold, and in particular in view of
the innumerable possibilities for escalation, it was difficult to accept such a strict rule on the
loss of the right (or possibility) to terminate or suspend a treaty. A reference — mutatis mutan-
dis — to article 62 of the Vienna Convention would take due account of any fundamental
change of circumstances.

He thanked the Special Rapporteur for his clear and balanced report and hoped that the draft
articles introduced therein could be referred to the Drafting Committee.
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Effects of armed conflicts on treaties (continued)

(p- 10) Mr. Nolte said that the proposals made by the Special Rapporteur were a good mix
between conservation of the groundwork that had been built under the able guidance of the
regretted Sir Ian Brownlie and modifications resulting from comments by States and the Spe-
cial Rapporteur’s own analysis. His work was a promising basis for successful completion of
the project.

With regard to draft article 1, he agreed with the Special Rapporteur and a number of speakers
that not only international but also non-international armed conflicts should be included in the
scope of application. The practical importance of non-international armed conflicts today, the
difficulty in distinguishing between international and non-international armed conflicts in
some situations and the Commission’s decision to include both in the text adopted on first
reading all spoke in favour of that approach, which also seemed to be accepted by a majority
of States. It was true, however, that the effects on treaties would differ somewhat, depending
on whether an international or a non-international armed conflict was involved.

He shared Mr. Gaja’s worries about whether it was appropriate for the scope of the draft to
cover a treaty relationship between two States which were on the same side of an international
armed conflict. A treaty would be affected by an international armed conflict for different
reasons, depending on whether the parties stood on the same or opposing sides. Perhaps draft
article 10 on separability of treaty provisions was the only possible answer, and it would be
sufficient to include some criteria and references to practice in the commentary to draft arti-
cles 1 and 10.

With regard to draft article 2 (b), he supported the Special Rapporteur’s proposal to adopt a
definition of armed conflict based on the Tadi¢ decision of the International Criminal Tribunal
for the Former Yugoslavia. That definition had received wide support among States and had
been incorporated verbatim in article 8, paragraph 2 (f), of the Rome Statute of the Interna-
tional Criminal Court. The definition that the Commission had adopted on first reading had
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been somewhat circular, mixing terminological and substantive elements, and a number of
States had expressed reservations. There was thus good reason to take a fresh approach.

The first place to turn in search of a more substantive definition, of course, would be common
article 2 of the Geneva Conventions of 1949 and article 1 of Additional Protocol II. As the
Special Rapporteur had pointed out, however, the definition in article 2 was not very clear,
and the one in article 1 was too restrictive and not quite up to date. The Tadi¢ decision was, in
his view, the best definition available today.

Draft article 2 (b) added clarity to the Commission’s previous definition in that it focused on
the actual use of armed force, explicitly mentioned armed groups and differentiated between
the use of armed force in international as opposed to non-international armed conflicts, since
in the latter, it needed to be “protracted”, in other words, to cross a certain threshold of inten-
sity. That requirement was important in that it would prevent the draft articles from being
applied to short spasms of internal violence that should not be able to invite the reconsidera-
tion of international treaty relations.

The proposed definition also had the advantage of leaving room for interpretations and future
developments in that difficult and sometimes contested field of law. He sympathized with Mr.
Murase’s desire for as much clarity as possible. It would indeed be a remarkable achievement
if the Commission could resolve the age-old question of exactly when an armed conflict could
be deemed to have broken out, but in the context of the current project, trying to do so might
simply lead to fruitless argument. What was important was to give at least some indication of
under which circumstances there was actually an armed conflict, regardless of when it started
and who started it.

That brought up the question of whether it was appropriate to transpose a definition of armed
conflict that had been formulated in the context of international criminal law into the context
of treaty law. Such a transposition had been revealed as not always appropriate in the discus-
sion of attribution of acts of non-State actors to States in the case concerning Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), the
case concerning the Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro) and the Tadic¢ case.
In the present case, however, it was entirely appropriate to emphasize the unity of internation-
al law as the Special Rapporteur had done, although he might wish to explain in the commen-
tary what the previous definition had said, namely that armed conflict did not presuppose a
declaration of war or any other declaration. As far as occupation was concerned, he shared the
Special Rapporteur’s view that it should be mentioned in the commentary, as it was an in-
stance of armed conflict.

The question of international organizations needed to be handled carefully. It would require
much research, yet the Commission’s goal should remain to complete the project before the
end of the current quinquennium. One problem was that some organizations played a role
within certain treaties, like the European Union in respect of the United Nations Convention
on the Law of the Sea. He agreed with Ms. Jacobsson that it seemed unlikely that the Special
Rapporteur had intended to exclude the United Nations Convention on the Law of the Sea
from the scope of the draft articles.
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Reservations to treaties (continued)

(p- 5) Mr. Nolte said that he was largely in agreement with the substance of the draft guide-
lines proposed in the sixteenth report on reservations to treaties. However, he concurred with
Sir Michael Wood that while the fifth part of the Guide to Practice ought to contain a guide-
line concerning newly independent States, as the Special Rapporteur had suggested, it should
not begin with an exception rather than a rule merely because the only article of the Vienna
Convention on Succession of States in respect of Treaties that addressed reservations con-
cerned newly independent States.

Furthermore, there were no grounds for creating the misleading impression that the concept of
a newly independent State had grown in importance since 1978. As Sir Michael had rightly
noted, the opposite was true. The Commission should therefore define the category of newly
independent States in such a way as to limit it to States that had achieved their independence
through decolonization, in order to preclude any misunderstanding that the draft guideline in
question might apply to most of the States that had achieved statehood in recent years. Ac-
cordingly, draft guideline 5.1 should come later in the Guide to Practice and should include a
definition of the notion of newly independent States.

He also endorsed Sir Michael’s view that the guidelines should not be drafted in overly pre-
scriptive terms; rather, their wording should emphasize their residual nature, since State suc-
cession was a field in which the legitimate divergence of practice was not a cause for concern.

He wondered whether the rule established in draft guideline 5.3, paragraph 3, was not too
rigid. In principle, of course, it was up to the reserving State to withdraw any previous reser-
vations that were incompatible with its most recent reservation; there were, however, cases in
which mutual incompatibility was not obvious and where it was simply understood that the
latest reservation prevailed.

Perhaps draft guidelines 5.7 and 5.8 could be merged under the heading “Timing”. Like pre-
vious speakers, he would prefer to see the final phrase “at the time of the succession” deleted
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from draft guideline 5.10. He was unsure whether draft guideline 5.13 should be formulated
so categorically, because if two States united it was conceivable that the effect of maintaining
a predecessor State’s reservation might alter its significance and meaning for the other States
parties. Was it really always advisable to prevent other States parties from objecting to the
extension of the reservation to the entire territory of the successor State?

Perhaps that question showed that the Drafting Committee should try to ensure that the draft
guidelines encompassed a broader range of practical considerations. At the same time, he
hoped that the Committee would be able to simplify those parts of the text where the wording
was still difficult to understand. All in all, he was in favour of referring the draft guidelines to
the Drafting Committee.
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Reservations to treaties (continued)

(p- 4) Mr. Nolte said he agreed with the Special Rapporteur’s decision to draw a distinction
between the effects of valid and invalid reservations. He therefore welcomed draft guideline
4.3, which referred to the main effect of objections while indicating that they did not have that
effect if the reservation had already been accepted by the objecting State, although the notion
of “establishment” did not translate that idea sufficiently clearly. Draft guidelines 4.3.1, 4.3.2,
4.3.3 and 4.3.4 were also satisfactory. It was useful to bring out the basic difference between
the effects of an acceptance and those of an objection, as the Special Rapporteur had done in
paragraph 334 of his report, and to emphasize that the objective of article 21, paragraph 3, of
the Vienna Convention was to safeguard as much as possible the agreement between the par-
ties.

It was also appropriate to point out, as did draft guideline 4.3.5, that the exclusionary effect of
an objection could be limited to part of a treaty provision, although the current wording inad-
vertently suggested that the range of possibilities was extremely limited.

The distinction made in draft guidelines 4.3.6 and 4.3.7 between modifying and excluding
reservations certainly helped to give a better understanding of the various possible effects of
those reservations, but the distinction was not always clear and might be interpreted by some-
one who did not read the commentaries carefully as meaning that the two cases were mutually
exclusive. In fact, however, certain reservations could have combined effects that must be
taken into account. As the Special Rapporteur pointed out, quoting Frank Horn (para. 343), “a
reservation does not only affect the provision to which it directly refers but may have reper-
cussions on other provisions. An ‘exclusion’ of a provision, that is the introduction of an op-
posite norm, changes the context that is relevant for interpreting other norms”. It would be
worthwhile to stipulate in one of the two draft guidelines, or in a separate text, that excluding
reservations could also have an indirect or direct modifying effect on other parts of a treaty.
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Draft guideline 4.3.8 concerning objections with intermediate effect was satisfactory, but
greater emphasis should be placed on the exceptional nature of those objections by stressing
in the commentary that the underlying objective must be to safeguard the balance between the
rights and the obligations flowing from the treaty (what was known as the “package deal”).
The Commission must take care not to encourage a practice that was still quite rare but would
cause difficulties if it became more widely used.

Due attention should be paid to Mr. Gaja’s suggestion that the reserving State should be al-
lowed to have the last word, in a sense. He had nothing against that idea, since he shared Mr.
Gaja’s concerns that, by drawing up a draft guideline on reservations with intermediate effect,
the Commission might inadvertently encourage States to adopt such a practice, and that would
certainly give rise to difficulties, because the fact that the reserving State had the last word
might have a deterrent effect. If the option could be restricted and adequately explained in the
commentary, he would be in favour of elaborating a draft guideline, as proposed by the Spe-
cial Rapporteur.

He agreed with draft guideline 4.3.9 concerning the exclusion of the “supermaximum” effect
of an objection to a valid reservation. The question, however, was whether the result would be
that it had minimum or maximum effect. If the draft guideline made it clear that such objec-
tions would have minimum effect unless it was expressly stated that they had maximum ef-
fect, he would be in favour of draft guideline 4.3.9 as proposed by the Special Rapporteur.

As for draft guidelines 4.4.1 and 4.4.2 on the effects of a reservation on extraconventional
obligations, he was of the opinion that, as such, a reservation and the combined effect of a
reservation and an objection had no effect on the provisions of another treaty or on customary
international law. He realized, however, that declarations of States which appeared at first
sight to be reservations or objections could, in reality, have two or more facets, seeking also to
produce an interpretative or other effect on another treaty or on a rule of customary interna-
tional law. That would be the case, for example, when a reserving State justified its reserva-
tion by reference to what it regarded as a rule of customary international law. It would then
not only be formulating a reservation but also expressing opinio juris on a rule of customary
international law. The phrase “as such” should therefore be added to both draft guidelines.
The first part of draft guideline 4.4.2 would then read “a reservation to a treaty provision
which reflects a customary norm does not, as such, affect the binding nature of the customary
norm”. Draft guideline 4.4.1 could be amended in a similar fashion.

He wondered if draft guideline 4.4.3 on jus cogens was really necessary in view of the con-
tents of draft guideline 4.4.2 on customary law. He nonetheless shared Mr. Gaja’s opinion that
draft guideline 4.4.3 was not a mere repetition of draft guideline 3.1.9. In conclusion, he was
in favour of referring all the draft guidelines to the Drafting Committee.
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Expulsion of aliens (continued)

(p- 3) Mr. Nolte said that, although the Special Rapporteur’s sixth report was rich and stim-
ulating, he had doubts about some aspects of it. Generally speaking, the Special Rapporteur’s
very eclectic approach to the topic took in a wide range of sources, some of which were more
than a century old and references to specific situations in many different places. Given the
factual and legal complexity of the topic, the adoption of such an approach, albeit desirable
from a strictly methodological viewpoint, would make it difficult, or almost impossible, to
avoid being taxed with selectivity. For example, in paragraph 215, Germany was the first
country to be mentioned under the heading “Examples of detention conditions that violate the
rights of aliens who are being expelled”. That paragraph did not describe detention conditions
in Germany after 1945, but referred to a note from a minister at the end of the nineteenth cen-
tury which had proposed the setting up of an internment camp for unauthorized immigrants.
The Special Rapporteur then associated those “internment ideas” with the Nazi regime and
suggested that the legal texts underpinning them had remained in force long after the estab-
lishment of the Federal Republic. Although he did not wish to comment in detail on that para-
graph, he personally found it selective and emphasized that in national or international dis-
course it was essential to ensure that any references to past Nazi crimes and their linkage to
other periods or countries were appropriate. The Special Rapporteur’s references to other,
mostly European or African, countries, were often based on sources whose reliability he could
not assess. While the treatment of aliens certainly posed serious problems in some places, if
the Commission’s role was to evaluate evidence of such practices, it would have to conduct a
thorough investigation — and if it embarked on such an investigation, it would also have to
study the history of immigration, policy grounds and many other issues. Since it would be
difficult to cover all the factual, social and political aspects of the subject, the Commission
should confine its approach to the safe ground of /ex lata which, of course, included the hu-
man rights of aliens subject to expulsion. It should likewise pay due heed to the opinions ex-
pressed by States in the Sixth Committee.

- 248 -



ILC Statements Professor Georg Nolte

More specifically, he agreed with other speakers that draft article A on the “prohibition of
disguised expulsion” should not lead the Commission to consider a new ground of prohibited
expulsion, but should prompt it to make an attempt at defining expulsion appropriately in the
light of the issue which the Special Rapporteur had addressed in that context. He was scepti-
cal whether the Commission would be able to deal successfully with the question of incentive
measures to encourage aliens to leave a country, or to define under what circumstances the
offering of such incentives inevitably became a component of illegal forcible expulsion. As
far as draft article 8 was concerned, he endorsed the opinions expressed by Mr. Gaja and Sir
Michael Wood, who had explained why the issue of extradition should not be dealt with there.
Like some other speakers he had serious doubts about draft article 9. Mr. Petri¢ had rightly
emphasized that the distinction between legal and illegal aliens was very important in that
context and he had personally not understood the Special Rapporteur’s explanation at the pre-
vious meeting of why that distinction would be important only with respect to the expulsion
procedure. In his opinion, States might well have valid reasons to expel illegal migrants which
had nothing to do with their personal conduct. Perhaps it was worth echoing what some mem-
bers had already said, namely that the case law of the European Court of Justice relating to the
free movement of persons did not offer a suitable basis for identifying universal rules, because
it rested on a different premise. While he concurred with the Special Rapporteur that a State’s
right to expel must not be exercised in an arbitrary manner, the impression should not be cre-
ated that grounds for expulsion should preferably be confined to public order and public secu-
rity. In short, like other speakers, he was not in favour of sending draft article 9, in particular
paragraphs 2 and 4 thereof, to the Drafting Committee.

As far as draft article B was concerned, he agreed with the general idea that it was vital to
protect human rights, but paragraph 2 (a) should not address, or strictly regulate, the question
of the place where an alien was detained pending expulsion. It was necessary to bear in mind
the possibilities open to States and the different ways of ensuring that detention did not ac-
quire, or did not seem to acquire a punitive character. For that reason, the Commission should
limit itself to the provisions of paragraph 2 (b) and the nature of the place of detention should
be dealt with more flexibly in the commentary by giving examples. In conclusion, he suggest-
ed that draft article A should be referred to the Drafting Committee on the understanding that
the purpose of that draft article was to provide a definition and not to create a new prohibition
of expulsion separate from the others. He was not in favour of sending draft articles 8 and 9 to
the Drafting Committee. That was particularly true of draft article 9, paragraphs 2 and 4,
about which he had serious concerns. He found much of the substance of draft article B ac-
ceptable in principle, apart from paragraph 2 (a) but, like Sir Michael, he wondered whether
its wording should be as detailed as that proposed by the Special Rapporteur.
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Reservations to treaties (continued)

(p- 10) Mr. Nolte said that he had a few comments on draft guidelines 4.2.3 to 4.2.7. The
Special Rapporteur had evoked the practice of depositaries that deviated from the provisions
of article 20, paragraph 4 (c), of the Vienna Conventions, which required the acceptance of a
reservation by at least one other State for the State which had formulated the reservation to
become a party to the treaty. The Commission should look at the significance and the inten-
tion of such practice. His impression was that the motivation behind the practice of the depos-
itaries and its acceptance by States was not to deviate from the Vienna Conventions, but ra-
ther to apply them less strictly so as not to pass judgement on the substantive effects of reser-
vations. While that was sound, it perhaps went too far, because waiting for acceptance was
not tantamount to making such a judgement. Thus, it could not be concluded that subsequent
practice implied an informal modification of the Vienna regime. On the other hand, important
practice existed and could not be ignored. Sir Michael Wood had rightly stressed that there
could not be two rules, one stemming from international law and the other from the Vienna
Conventions, because that would lead to different dates of entry into force for the same treaty.
The wisest solution would probably be for the Commission to focus its attention solely on
practice and to ask States whether they wished to make it a rule.

Turning to the effects of a reservation on the content of treaty relations (draft guideline 4.2.4),
he said that the problem was more one of terminology than of substance. A reservation could
not modify the text of a provision, as article 21, paragraph 1 (a), suggested, but he wondered
whether the best way to make that clear was to say that a reservation modified “the legal ef-
fects”. That expression was ambiguous, and it would therefore be preferable to speak of “ob-
ligations”, as recommended by Professor Imbert and as the Special Rapporteur had done in
draft guideline 2.6.2. Draft guideline 4.2.4 would then read: “A reservation [...] modifies [...]
the obligations arising out of the provisions of the treaty to which the reservation relates, to
the extent of the reservation.”
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With regard to excluding reservations and modifying reservations, he wondered whether it
was necessary to formulate two separate draft guidelines (4.2.5 and 4.2.6). As pointed out by
the Special Rapporteur, the difference between those two categories was not necessarily clear
in all cases, and the same reservation could have both an excluding and a modifying effect.
The risk was that in practice, by trying to place the reservation in one category or the other,
one might overlook complex effects or even use the category of excluding reservations to
deny the more indirect modifying effects which reservations had on treaty obligations as a
whole. Consequently, if the distinction was maintained, a safeguard clause should be included
to remind the parties concerned of the additional modifying effect which excluding reserva-
tions might have.

Finally, on draft guideline 4.2.7, the Special Rapporteur had been right to pose as general rule
the reciprocal application of the effects of reservations, but the exceptions which he had pro-
posed were perhaps stated too categorically. Of course, a reciprocal application of a reserva-
tion might not be possible because of the nature or content of the reservation (subparagraph
(a)), but it must always be verified whether a reciprocal application was really impossible. For
example, the reservation formulated by Canada to the Convention on Psychotropic Substances
in order to allow the consumption of peyote for religious purposes was not specific to Canada.
The United States Supreme Court had rendered a similar decision, and members of such
groups might wish to continue practicing their religious ceremonies after emigrating to other
countries.

The most important exceptions to the principle of reciprocity were those set out in subpara-
graphs (b) and (c) of draft guideline 4.2.7, namely when the treaty obligation to which the
reservation related was not owed individually to the author of the reservation or when the ob-
ject and purpose of the treaty or the nature of the obligation concerned excluded any recipro-
cal application of the reservation, as was the case for human rights treaties or treaties protect-
ing common goods. A more flexible formulation might be necessary. It was conceivable that
certain treaty obligations were owed both to all the parties to the treaty or to individuals and
individually to certain other States. In such cases, it was necessary to assess which aspect had
priority, not only in the light of the nature of the treaty provision concerned, but also bearing
in mind, to quote the Special Rapporteur, the “regulatory and even [...] deterrent role” which
the principle of reciprocity played. For example, if a human rights treaty contained procedural
guarantees in case of expulsion, and one State formulated a permissible reservation by virtue
of which those guarantees did not apply for citizens of certain States, would it really be ap-
propriate to exclude the reciprocal effect of such a reservation by referring to the — undenia-
ble — fact that the procedural guarantees were not owed “individually to the author of the
reservation”? In such instances, the “regulatory or even deterrent role” of the principle of rec-
iprocity might be useful and even necessary for the attainment of the collective good pursued
by the treaty. It was clear that the applicability of the principle of reciprocity in such cases,
and in particular in the human rights context, must be explored very carefully and could only
be recognized exceptionally, but it should not be excluded as categorically as had been done
in general comment No. 24 of the Human Rights Committee.

In closing, he said that in his opinion, draft guidelines 4.2.3 to 4.2.7 could be referred to the
Drafting Committee.
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Expulsion of aliens (continued)

(p- 4) Mr. Nolte said that he would confine his remarks to the draft articles on protection of
the human rights of persons who had been or were being expelled, which were contained in
document A/CN.4/617. He commended the Special Rapporteur for taking account of mem-
bers’ comments in his preparation of that text.

With regard to draft article 9, on the obligation to respect the dignity of persons who had been
or were being expelled, he welcomed the fact that the Special Rapporteur had moved the ref-
erence to human dignity into the general part of the draft articles in order to indicate that hu-
man dignity was not merely one among several other human rights. However, he was con-
cerned that the formulation of the draft article might be misleading. Human dignity was a
general principle from which all human rights flowed; it could not be treated simply as a spe-
cific human right. That was a basic notion underpinning international human rights law.

The Preamble of the Charter of the United Nations spoke in general terms of “the dignity and
worth of the human person”, while the preamble to the Universal Declaration of Human
Rights referred to the “inherent dignity ... of all members of the human family”. Moreover,
the idea that human dignity was more a source of rights than a right itself was spelled out in
the International Covenant on Civil and Political Rights, whose preamble recognized that
those rights “derive from the inherent dignity of the human person”. Human dignity was pos-
sessed by every human being, and care should be taken not to create the mistaken impression
that it meant honour or reflected individual perceptions of pride or dignity. That was why the
drafters of international human rights treaties rarely used the term “human dignity” when de-
fining specific rights, and when they did so, they took care to make it clear that what was
meant was inherent human dignity. In fact, the only provision of the Covenant which referred
explicitly to human dignity was article 10, which read: “[A]ll persons deprived of their liberty
shall be treated with humanity and with respect for the inherent dignity of the human person.”
That article could be used as a model for reformulating draft article 9, which would then read:
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“All persons who have been or are being expelled shall be treated with humanity and with
respect for the inherent dignity of the human person.”

His lesser concerns pertained to the subsequent draft articles. For example, he did not fully
understand article 10, paragraph 2, and was unsure whether it allowed for the possibility of
treating nationals and aliens differently with respect to expulsion, or reflected the fact that
there might be legitimate grounds for differentiating between various categories of aliens,
such as citizens of States belonging to the European Union and citizens of non-member
States. For example, the Convention implementing the Schengen Agreement provided for
special procedures for aliens who were defined as “any person other than a national of a
member State of the European Communities”. Readmission agreements might provide other
legitimate grounds for treating different groups of aliens differently in the context of expul-
sion.

Turning to draft article 11, he suggested that, in accordance with human rights case law, the
text should ensure that the obligation to respect the right to life was not limited to areas where
States exercised territorial jurisdiction.

Lastly, the phrase “may be provided for” in draft article 12, paragraph 2, was somewhat mis-
leading — what was probably meant was “as authorized by”. In that connection, he shared Mr.
Gaja’s concern that the reference to international law was too vague.
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Reservations to treaties (continued)

(p- 6) Mr. Nolte said that the Commission had arrived at a crucial stage in its work on res-
ervations to treaties: the effects of reservations and interpretative declarations were probably
the most difficult and controversial aspect of the whole endeavor. It was therefore particularly
commendable that the Special Rapporteur had delved back into the travaux préparatoires of
the Vienna Convention on the Law of Treaties in order to identify the ideas and objectives
underlying its reservations regime.

He fully endorsed the Special Rapporteur’s suggestion that a clear distinction should be drawn
between the effects of permissible and impermissible reservations, as the lack of such a dis-
tinction was one of the recognized weaknesses of the Vienna Convention. On the other hand,
the usefulness and possible implications of such a distinction depended on how clearly it
could be drawn, as had been illustrated by the Commission’s discussion of draft guideline 3.3
(Consequences of the non-permissibility of a reservation). It was therefore worrying that the
Special Rapporteur had described as “far from clear-cut” and even “enigmatic” the most im-
portant criterion for determining the permissibility of a reservation, namely its compatibility
with the object and purpose of a treaty. Although he agreed that that criterion was far from
clear-cut, he did not believe that its application was any more enigmatic than that of the many
other criteria in which the object and purpose of a rule or a treaty came into play. The Com-
mission should accordingly assume that the criterion was applicable, but when spelling out
the various effects of permissible and impermissible reservations, it should refrain from at-
tributing greater clarity to the distinction between those effects than was warranted, given the
lack of clarity of the criteria on which they were based.

As to the effects of permissible reservations, he admitted feeling somewhat confused by the
Special Rapporteur’s use of the term “established reservation”. While the purpose was to dis-
tinguish between permissible reservations that had been accepted by other parties and those to
which an objection had been made, that implied that the establishment of a reservation was
essentially a relative concept: a reservation was “established” vis-a-vis those States that had
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accepted it and was not “established” vis-a-vis those States that had formulated an objection
to it. However, elsewhere in the report, the Special Rapporteur had used language suggesting
that the establishment of a reservation was an absolute concept, or a concept with erga omnes
effect. In paragraph 201, for example, he stated that “a reservation to which an objection has
been made is obviously not established within the meaning of article 21, paragraph 1.

As he understood the Special Rapporteur’s argument, particularly in paragraph 205 of the
report, the “establishment” of a reservation was to be seen in relative terms. If that was the
case, then he agreed with the Special Rapporteur’s substantive points concerning the effects
on the entry into force of the treaty. However, the term “established” reservation was some-
what misleading, since it simply described a reservation that was fully effective vis-a-vis
those States that had accepted it.

It was also confusing that a reservation that was not established vis-a-vis an objecting State
could nevertheless have the limited effects on that State described in article 21, paragraph 3,
of the Vienna Conventions. In his fifteenth report (A/CN.4/624), the Special Rapporteur used
the term “valid” reservations, thereby increasing the confusion: a reservation could be both
permissible and valid, while still not being “established”. Perhaps the erga omnes partes ef-
fect suggested by the term “establishment” could be clarified in the course of the drafting pro-
cess.

With regard to expressly authorized reservations, described in paragraphs 207 to 222, the
question was whether they precluded the formulation of objections. While that might be true
in most cases, in some instances the possibility of formulating an objection might depend on
the interpretation of the treaty in question. Perhaps the parties, by authorizing specific reserva-
tions, were merely emphasizing that such reservations were not contrary to the object and
purpose of the treaty, while giving other contracting parties the opportunity to object to those
reservations. In contrast to Derek Bowett’s reasoning cited in paragraph 222, he did not con-
sider it a logical necessity that by making the permissibility of a reservation “the object of an
express agreement”, the parties renounced any right to object to such a reservation. The arbi-
tral award in the case concerning the Delimitation of the Continental Shelf of the Mer
d’Iroise, to which the Special Rapporteur referred in paragraph 215 of his report, did not ex-
clude that possibility either.

The parties to a treaty might have a variety of reasons for allowing reservations, as evidenced
by the discussion in the report of clauses that permitted the general authorization of reserva-
tions, which the Special Rapporteur rightly did not wish to treat as a priori acceptance that
would exclude objections. The existence of treaty clauses that explicitly permitted reserva-
tions but that also allowed objections would require that draft guideline 4.1.1. be reformulat-
ed, since an expressly authorized reservation against which an objection could be formulated
could not be deemed to be “established” as the Special Rapporteur used the term. The point
was not whether the content of the reservation was sufficiently predetermined by the treaty, as
suggested by the Special Rapporteur in paragraph 218 of his report, but whether the purpose
of the authorization to formulate reservations that had been incorporated in the treaty was to
anticipate their acceptance by all the other parties.

He wished to make a similar point with regard to reservations to treaties “with limited partici-
pation”. The most conspicuous difference between draft guideline 4.1.2 and article 20, para-
graph 2, of the Vienna convention was that the latter’s explicit reference to the “object and
purpose of the treaty” had not been included in draft guideline 4.1.2. Although the criterion of
object and purpose, like that of number, was far from clear-cut, it should be not downplayed
by being subsumed in the general condition of permissibility, but rather highlighted. On the
other hand, he had no objection to the reference to “other contracting parties”, contained in
draft guideline 4.1.2, whose purpose was to clarify the requirement of unanimous consent.
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He was in favour of referring draft guidelines 4.1 to 4.1.2 to the Drafting Committee.
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Treaties over time

Progress Report by the Chairman of the Study Group

(p- 16) Mr. Nolte (Chairman of the Study Group on Treaties over time) recalled that the
Commission, at its 2997th meeting on 8 August 2008, had decided to include the topic “Trea-
ties over time” in its programme of work. At its 3012th meeting on 29 May 2009 it had estab-
lished the Study Group on the topic. At its two meetings on 7 and 28 July 2009, the Study
Group had based its discussions on two informal papers presented by its Chairman outlining
the possible scope of future work on the topic; the proposed approach to the topic set out in
Annex A to the Commission’s report on the work of its sixtieth session (A/63/10, pp. 365-
384); some background material, including relevant excerpts from the Commission’s articles
on the law of treaties and commentaries thereto, from the Official Records of the United Na-
tions Conference on the Law of Treaties, and from the conclusions and report of the Study
Group on the Fragmentation of international law (A/61/10, para. 251, and A/CN.4/L.682; to-
gether with a letter of 17 February 2009 from the Legal Service of the European Commission
containing comments and observations on the subject.

The Study Group had chiefly endeavoured to identify the issues to be covered, its working
methods and the possible outcome of the Commission’s work on the topic. The main question
with regard to the scope of the topic had been whether the Study Group should focus on sub-
sequent agreement and practice, or whether it should also examine the effects of certain acts
or circumstances on treaties - such as termination and suspension, other unilateral acts, mate-
rial breaches and changed circumstances; the effects of other sources of international law -
such as subsequent treaties, supervening custom, desuetudo and obsolescence; and amend-
ments and inter se modifications of treaties.
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Several members of the Group had expressed a preference for a narrow approach initially
confined to the subject of subsequent agreement and practice, which in itself was wide-
ranging, as it took in not only treaty interpretation but also related aspects. Others had con-
tended that the Study Group’s approach should be considerably broader. Some members had
been of the view that it was inadvisable to restrict the scope of the topic to subsequent agree-
ment and practice from the outset and that work could be conducted in parallel on that subject
as well as on some other aspects of the topic.

As far as working methods were concerned, several members had been in favour of a collec-
tive effort and had emphasized the need for a proper distribution of tasks among interested
members, but if that were done, contributions to the deliberations of the Study Group should
be adequately reflected. At the same time, some members had felt that the Chairman should
play a strong role in coordinating and guiding the Study Group’s work.

As regards the possible outcome of the Commission’s consideration of the topic, several
members had stressed that the final product should offer practical guidance to States. There
had been broad support for the idea of drawing up a repertory of practice accompanied by a
number of conclusions. Other members had been of the opinion that the Commission should
keep an open mind as to the outcome of its work.

The Study Group had agreed that it should begin its work by considering subsequent agree-
ment and practice on the basis of papers to be prepared by its Chairman, but that the possibil-
ity of adopting a broader approach should be explored. In 2010 the Chairman would therefore
submit a report on subsequent agreement and practice, which would draw on the case law of
the International Court of Justice and other international courts and tribunals with general or
ad hoc jurisdiction. Other members of the Study Group were encouraged to contribute infor-
mation on the way in which subsequent agreement and practice was handled at a regional lev-
el, under special treaty regimes or in specific areas of international law. Members were like-
wise invited to contribute papers on other issues falling within the broader scope of the topic.
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Reservations to treaties (continued)

(p- 10) Mr. Nolte said that it appeared from the summary of the discussions in the Commis-
sion and in the Sixth Committee on the role of silence as a reaction to interpretative declara-
tions, which appeared in paragraphs 37 and 41 to 43 of the fourteenth report, that States, while
accepting the general approach of the Commission, were open to the possibility that silence
could constitute approbation or acquiescence in certain circumstances. In his view, the legal
consequences of silence in response to an interpretative declaration could not be assessed
solely in the light of the general rule stated in article 31, paragraph 3 (a), of the Vienna Con-
vention on the Law of Treaties, since the declarations in question were unilateral in nature and
were framed in a specific formalized context in which the expectations of the parties to a mul-
tilateral treaty were typically such that, in order to preserve the meaning given to the terms of
the treaty, States could not actively insist on a different position. The judgment of the Interna-
tional Court of Justice in the case concerning Maritime Delimitation in the Black Sea (Roma-
nia v. Ukraine) supported that point of view.

He wished to make two observations concerning the recommendations contained in the latest
report of the working group on reservations of the human rights treaty bodies
(HRI/MC/2007/5) and reproduced in paragraph 53 of the Special Rapporteur’s report. First, in
recommendation 3, the working group’s recognition of the applicability of the Vienna Con-
vention regime to reservations to human rights treaties was rather limited, since in two differ-
ent places in the same recommendation it stressed the specificity of the human rights regimes.

Second, in recommendation 7, the working group asserted that a State could not rely on an
invalid reservation, and unless its contrary intention had been “incontrovertibly established”,
it remained a party to the treaty without the benefit of the reservation. The Special Rapporteur
had no doubt carefully weighed his words when mildly characterizing that expression as per-
haps going a bit too far, but in his own view that remarkable sentence clearly went too far. It
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could require human rights treaty bodies to compel a reserving State to remain bound by a
human rights treaty in cases where that might not be appropriate. In addressing the question of
the consequences of invalid reservations to human rights treaties, it might be helpful to postu-
late presumptions; however, such presumptions should be more balanced and allow greater
margin for the will of the State concerned, the nature of the particular treaty and the related
circumstances.

On a point relating to a decision by the Inter-American Court of Human Rights in the case of
Boyce et al. v. Barbados, described in paragraphs 56 to 60 of the report, he agreed with the
Special Rapporteur that the Commission should address the question of the interpretation of
reservations. In his view, the decision in the case of Boyce et al. v. Barbados suggested that
the Commission should remind States, courts, and treaty monitoring bodies that the interpreta-
tion of a reservation was not limited to a strictly textual analysis, since reserving States might
otherwise feel compelled in the future to formulate longer and more extensive reservations in
order to avoid the risk that their intentions were not adequately taken into account.

Turning to the second part of the Special Rapporteur’s fourteenth report, he wished to state at
the outset that he agreed with nearly all of the proposed draft guidelines, as well as with the
Special Rapporteur’s conclusions concerning the validity of acceptances, the validity of inter-
pretative declarations and the validity of reactions to interpretative declarations. His main
concern had to do with the question of the validity of objections. In that regard, he agreed
with the Special Rapporteur’s point of departure, which was that the validity of an objection
must be assessed independently of that of the validity of a reservation. He also agreed that, as
a general rule, objections could be formulated for any reason whatsoever, since the principle
of consent in treaty relations held that no State could impose a particular treaty arrangement
on another party against its will. That meant that it was indeed difficult to conceive of a situa-
tion in which an objection that had the usual effects ascribed to it by the Vienna Conventions -
minimum effect or maximum effect - could ever be invalid. He also agreed that the question
of whether an objection could have super-maximum effect did not concern the validity of
such objections but rather their potential effects.

Like Mr. Gaja, however, he had doubts as to whether the same was true for objections that
were intended to have intermediate effect. In paragraph 105 of his report, the Special Rappor-
teur stated that “[i]t is quite clear that if the effect of an objection is to modify the bilateral
treaty relations between its author and the author of the reservation in a manner that proves to
be contrary to a peremptory norm of international law (jus cogens), this result would be unac-
ceptable. Such an eventuality would, however, seem to be impossible”. In the same paragraph
the Special Rapporteur noted that “[i]t is extremely difficult - and, in fact, impossible under
these circumstances - to imagine an ‘objection’ that would violate a peremptory norm”.

Such statements represented a challenge to lawyers, and in particular to law professors. He
would therefore describe a hypothetical situation in an attempt to demonstrate that it was in-
deed conceivable for an objection with intermediate effect to create treaty relations that could
lead to the violation of a peremptory norm of international law. For the sake of argument, one
might assume that a group of States had concluded a convention aimed at eliminating terror-
ism and that the convention was based on three understandings: first, that any State party
would extradite a terrorist suspect at the request of another State party that had issued an ar-
rest warrant; second, that States parties would exchange any information they had concerning
persons designated as terrorist suspects by another State party; and third, that the convention
would contain a clause stipulating that the obligation to extradite did not apply in cases in
which there were reasonable grounds for believing that the person to be extradited risked be-
ing subjected to torture.
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It might further be assumed that State A, upon acceding to the Convention, had formulated a
reservation, according to which it would not provide information that it considered might
threaten its national security; and that State B had formulated an objection to that reservation,
according to which it did not consider itself bound by the provision that limited the duty to
extradite in the case where the person to be extradited risked being subjected to torture.

A determination establishing the validity of that objection could lead to the following situa-
tion: if State B had subsequently requested the extradition of a person from State A, and it
was well known that terrorist suspects were tortured on a regular basis in State B, State A
would be obliged under the terms of the treaty to extradite the person, without being able to
invoke the torture exception. That was because the provision containing it had been excluded
by the objection with intermediate effect formulated by State B. Yet an obligation to cooper-
ate in the commission of torture violated a norm of jus cogens. Such an absolute duty to ex-
tradite was partially invalid insofar as it applied to cases in which the extradited person risked
being subjected to torture.

That hypothetical situation demonstrated several points. First, it was too simplistic to invoke
the maxim cited by the Special Rapporteur in paragraph 103: “He who can do more can do
less.” While it was true that State B could have formulated its objection in such a way as to
exclude all treaty relations, it should not be able to exclude certain provisions of the treaty if
doing so would have the effect of enlarging the scope of the treaty obligations and leading to a
Jjus cogens violation. Perhaps the Special Rapporteur might object, arguing that objections
with intermediate effect could never have the effect of enlarging the scope of treaty obliga-
tions, but such a statement would pose difficulties of its own. Treaty obligations were typical-
ly an interrelated mix, so that removing one out did not necessarily imply that fewer obliga-
tions remained.

Second, the issue was not about the possible effects of an objection. In paragraphs 117 and
118 of his report, the Special Rapporteur assumed that objections could have an intermediate
effect if they were aimed at safeguarding the package deal on which the treaty was based or if
there was an intrinsic link between the provision that gave rise to the reservation and the pro-
visions whose legal effect was affected by the objection. In his own example, the obligation to
extradite could well be considered an element of a package deal between one group of States
that typically had an interest in receiving terrorist suspects and another group of States whose
interests lay more in receiving information. The link between the two kinds of obligations in
his example was admittedly not as close as in the case of an objection to a reservation con-
cerning the dispute settlement procedures of the jus cogens regime under the Vienna Conven-
tion, to which the Special Rapporteur referred in paragraphs 116 to 118 of his report. But de-
spite the relatively more remote nature of that link, it nevertheless existed and, arguably, was
sufficiently strong. Even if the Special Rapporteur could demonstrate that the link was not
sufficiently strong, the mere fact that it could exist must be taken seriously, and one could not
simply redefine the issue solely in terms of the effects that an objection with intermediate ef-
fect could produce.

For those reasons he was not yet convinced that objections with intermediate effect could
never be invalid. Consequently, it was necessary to formulate a draft guideline that either
specified the grounds for establishing the non-validity of an objection with intermediate effect
or excluded objections with intermediate effect.

Irrespective of whether or not it was possible for an objection to a reservation to violate a jus
cogens norm, he tended to agree with Mr. Gaja that any partial objection that modified the
content of a treaty in relation to a reserving State to an extent that exceeded the intended ef-
fect of the reservation, in other words, any objection with intermediate effect in the sense un-
derstood by the Special Rapporteur, required the acceptance or acquiescence of the reserving
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State. That followed from the very same principle that the Special Rapporteur had invoked,
namely, the principle of consent, according to which no treaty obligation could be imposed on
a State against its will. It was true that exposing States to the risk that they might encounter
objections that had the effect of creating a different set of treaty obligations than that contem-
plated in both the treaty and the reservation might deter a State from formulating a reserva-
tion. However, such an advantage did not justify the sacrifice of the principle of consent, on
which the Special Rapporteur himself had placed so much emphasis.

Moreover, he was not persuaded that the Commission should attribute to the mere formulation
of a reservation the unsatisfactory result whereby an objection was capable of excluding the
application of an essential provision of a treaty. It turned the system on its head to use an ob-
jection that excluded an essential provision or that led to a violation of jus cogens as an in-
ducement for a State to withdraw a reservation.

In his opinion, Mr. Gaja’s approach, as described in paragraph 110 and during his intervention
at the previous meeting (A/CN.4/SR.3020), did not raise the uncertainties that characterized
the regime of late reservations, as stated in paragraph 112. Rather, it was the fact that a reser-
vation had been formulated and that objections with intermediate effect were considered ac-
ceptable that required a limited reopening of the possibility for an objecting State to formulate
what amounted, in effect, to a reservation.

Apart from that particular point, he subscribed to the Special Rapporteur’s suggestion that
draft guidelines on the validity of reactions to reservations were unnecessary, except in re-
spect of the question of the validity of objections to reservations. He also subscribed to the
proposal that the draft guidelines should be referred to the Drafting Committee, due account
being taken of Mr. Gaja’s comments.

(p- 16) Mr. Nolte said that he did not deny that the rule of jus cogens would exist inde-
pendently of his hypothetical treaty. If, however, a reservation could be said to violate jus
cogens, even though jus cogens existed independently, he could not see why the same should
not be said of an objection that had the effect of producing a treaty regime that violated jus
cogens. He therefore failed to understand the Special Rapporteur’s objection.
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Protection of persons in the event of disasters (continued)

(p- 6) Mr. Nolte said that he had one general remark and a few specific comments to make.
The general remark concerned the definition of the topic. The Special Rapporteur thought that
an explicit reference to the spirit, or philosophy, underlying the whole project should be in-
corporated in the draft article defining the scope of the topic. Like Mr. Gaja and Mr. McRae,
he doubted the advisability of addressing the question of whether the project rested on a
rights-based or a needs-based approach in the definition of scope. Admittedly the intention of
clearly indicating the spirit informing the project was a good one, but it made the definition of
scope less precise and open to conflicting interpretations. He therefore endorsed Mr. Gaja’s
proposal to limit the definition of scope in draft article 1 to the first part of the sentence, in
other words: “The present draft articles apply to the protection of persons in the event of dis-
asters.” Like Mr. McRae, he thought that the spirit or purpose of the draft articles should be
dealt with elsewhere, either in a preamble or in a separate article.

That proposal was, of course, of a rather technical nature. The main substantive issue was the
terms in which the spirit or purpose of the draft articles should be formulated. All the previous
speakers had considered that attention should focus on the persons affected by a disaster and
that their well-being was the main purpose of the undertaking. Some members seemed to take
it for granted that a rights-based approach was the best way of achieving that purpose, but he
was among those who urged caution. The Special Rapporteur had explained that he had de-
cided to propose a rights-based approach in the same spirit as that which had prevailed in the
1980s, when a similar approach had emerged with regard to development policy. However,
the analogy was not obvious. In the 1980s it might have been necessary to emphasize that the
ultimate purpose of development was the realization of the human rights of individuals and
not merely the development of the State as an abstract entity. Hence the purpose of a rights-
based approach to development had been to focus on the individual as the ultimate beneficiary
of development policy. In the field of disaster relief, however, there was no doubt that the
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focus of all efforts was the individual. The question was rather that of identifying the best
legal technique for achieving that purpose. A rights-based approach indeed strengthened the
focus on the individual and had the advantage of setting aside the notion that disaster relief
was a matter of charity. But such an approach entailed a serious disadvantage in that it was
limited by the extent of the rights themselves and was therefore open to challenges as to the
extent of rights protection. Human rights could be severely curtailed in emergencies and hu-
man rights obligations essentially bound only the affected State rather than all States. He was
not suggesting that human rights were irrelevant in the context. They were important as a
means of strengthening the position of individual disaster victims and of identifying their
needs, but the project should have a broader basis, namely the needs of the persons concerned.
Those needs might go well beyond their rights, and disaster relief should not be hampered by
disputes about the extent of rights. Even in disasters which did not acquire an international
dimension because the affected State had the means to cope with the situation, one did not
generally speak of rights but of needs. For that and other reasons, he proposed that the empha-
sis of the second part of draft article 1 should be reversed, so that it would then read, either as
part of a preamble or as a separate article, “In order for States to provide an adequate and ef-
fective response to the needs of persons in a disaster, including to ensure the realization of the
rights of persons in such an event”. That wording would not discard human rights as a key
element of disaster relief, but it would place them in the wider context of the needs of indi-
viduals. Such an approach, based on two pillars but with a stress on meeting needs, would
strengthen rather than weaken the spirit or purpose of disaster relief efforts.

Caution was needed when defining the term “disaster”. While it was indisputable and obvious
that it was often impossible to distinguish clearly between a natural and a manmade disaster,
it was equally true that such a distinction was immaterial from the perspective of individuals
and their rights. But that should not lead the Commission to sweeping conclusions. Not every
grave crisis was a disaster. As Mr. McRae had said, the current world economic crisis was not
a disaster, even though it might produce catastrophic effects in some regions. He was less
certain than Mr. Dugard that the situation in Zimbabwe was a disaster in the technical sense
that the Commission was trying to define. While he was less familiar than Mr. Dugard with
the situation in that country and although he had the impression that the Zimbabwean popula-
tion was in need of relief, to characterize that situation as a disaster was tantamount to saying
that political mismanagement and human rights violations constituted a disaster. He was not
persuaded that that would be of any benefit to the victims of certain human rights violations
and was therefore in favour of setting a threshold like that proposed by the Special Rappor-
teur, in other words a “serious disruption” of the functioning of society. Such a threshold was
particularly important if it was impossible to exclude disasters by reference to their cause.

Regardless of whether the Commission adopted a rights-based, needs-based or combined ap-
proach, it was of course most important to determine the obligations and competences of the
affected State. That was a matter which would have to be examined in future reports and at
future sessions, although, as Mr. Gaja had proposed, it might already be possible to address
possible causes of States’ unwillingness to cooperate and to stress institutional aspects, espe-
cially the role of the United Nations and the duty of States to give it “every assistance” (Arti-
cle 2, paragraph 5, of the Charter of the United Nations). Ms. Escarameia was therefore right
to postulate a duty on the part of Member States to assist the United Nations. On the other
hand, given the very clear statement by the Secretary-General, it might be unwise to rely on
the responsibility to protect as a possible source of obligations for Member States. That did
not, however, mean that there were no other sources of rights and obligations for third States
in the event of a disaster. For example, if a State simply disregarded a famine which led to the
death of many people in part of its territory, such disregard might not amount to genocide in
the technical sense, but it might well be a violation of a jus cogens human rights norm, which

- 264 -



ILC Statements Professor Georg Nolte

in turn would allow and oblige third States to hold the State concerned responsible, or would
at least make it a duty of that State to accept help. He agreed with Ms. Escarameia that the
Commission should not exclude armed conflicts from the scope of the topic, but that it should
formulate a “without prejudice” clause with respect to the rules relating to armed conflict. He
supported the Special Rapporteur’s idea of identifying two main axes — although there might
be more — namely the relationship between States, on the one hand, and, on the other, the
relationship between States and other subjects of international law, in particular persons and
nongovernmental organizations, and of clarifying the framework for them in the course of the
Commission’s work on the topic. As for the duty to cooperate, he agreed with Mr. Gaja that
the principle should be dealt with in conjunction with the other substantive principles with
which it was connected. He did not deny the existence of States’ duty to cooperate, but it was
just one of their fundamental duties. It was too early to refer draft article 3, but not draft arti-
cles 1 and 2, to the Drafting Committee.

(p- 15) Mr. Nolte said that he wished to dispel a misunderstanding with regard to an opinion
which Mr. Vasciannie had attributed to him. In one of his statements on the topic at the previ-
ous session, he had said that, in principle, he had no problem regarding the right to humanitar-
ian assistance as implicit in international human rights law, and that he regarded it as an indi-
vidual right that was exercised collectively. That said, that right should be enforceable in the
same manner as other human rights, in other words without the unauthorized use of force.
Thus conceived, such a right would not challenge the principles of sovereignty and non-
intervention. The concept of the responsibility to protect should be understood in the light of
that classical interpretation of the law; it remained primarily a political and moral concept that
had not altered the law relating to the use of force. It would not be appropriate for the Com-
mission to propose changes in that area.

- 265 -



ILC Statements Professor Georg Nolte

3005t Meeting, 14 May 2009

Available at:
http://legal.un.org/docs/?path=../ilc/documentation/english/summary_records/a_cn4_sr3005.pdf&lang=EFS

A/CN .4/SR 3005

Provisional

For participants only
15 June 2009
Original: English

International Law Commission
Sixty-first session (first part)

Provisional summary record of the 3005th meeting
Held at the Palais des Nations, Geneva, on Thursday, 14 May 2009, at 10 a.m.

Expulsion of aliens (continued)

(p- 15) Mr. Nolte praised the Special Rapporteur’s extensive analysis of the jurisprudence
of the Human Rights Committee and the European Court of Human Rights. His use of Euro-
pean jurisprudence was of particular relevance to non-derogable human rights, such as the
right to life and the right to freedom from torture.

Although there was merit in the Special Rapporteur’s assumption that it was necessary to
identify a hard core of fundamental human rights which specifically protected persons subject
to expulsion, that approach required some qualifications. All human rights applied to persons
who were in the process of being expelled. Draft article 8 should therefore be formulated ac-
cordingly. For example, the Commission should make it clear that every State must respect its
obligations under the human rights treaties to which it had acceded. Those treaties conferred
certain rights on all persons, including persons who were being expelled. While some of those
rights might be limited for a certain period or to a certain degree, they must be recognized in
principle so that the extent and proportionality of the restrictions placed on them could be
judicially verified. For that reason, he suggested that draft article 8 should speak of “human
rights” and not of “fundamental rights”.

In cases where a State had not ratified a particular human rights treaty, the applicable human
rights regime was customary international law. At first sight, the Special Rapporteur’s ap-
proach of concentrating on a few particularly important rights that might appear to be appro-
priate, but in fact all human rights recognized in customary international law were applicable
in expulsion proceedings. They might be subject to more far-reaching limitations than rights
arising from treaty obligations, but those more extensive limitations could never affect what
the Special Rapporteur termed the “hard core” of human rights, which was derived from the
source of all human rights, namely the principle of human dignity.

While he welcomed the fact that the Special Rapporteur stressed the concept of human digni-
ty, he did not concur with the Special Rapporteur’s proposal to formulate a draft article - arti-
cle 10 - enunciating a right to human dignity in the middle of several other draft articles reaf-
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firming certain human rights that were particularly relevant in the context of expulsion. Hu-
man dignity was not a human right, but a general principle from which all human rights
flowed and which was harder to apply than specific human rights. The draft articles should
therefore reaffirm that general principle before mentioning all the other specific human rights
which flowed from it. That was how the principle of human dignity was conceived in the
Charter of the United Nations, in most human rights treaties and in most national constitu-
tions. The Commission should avoid referring to human dignity as a specific human right,
since it was a rather vague, broad term. Nevertheless, in certain exceptional cases where spe-
cific human rights did not provide an appropriate solution, the principle of human dignity
could be invoked. The Furundzija case, to which reference was made in paragraph 71 of the
report, did not, however, establish the existence of a human right to dignity, since the Interna-
tional Criminal Tribunal for the former Yugoslavia had based its reasoning on a provision of
its statute and had not claimed that it was directly applying a human right. He therefore sug-
gested that draft article 10 should be deleted and that a reference to human dignity as a gen-
eral principle informing all human rights should be inserted in draft article 8.

Like other members, he did not think that it was necessary to identify a “hard core” of human
rights, either in general or for the purposes of the draft articles, but if the Commission did
decide to take that approach, it should follow the example of some constitutional systems,
such as the German system, and endeavour to identify the extent to which certain rights, such
as the right to life, gave expression to the principle of human dignity. The decision of the Fed-
eral Constitutional Court of Germany cited in paragraph 20 of the report was based on an ex-
plicit constitutional provision that could not easily be transposed to the level of international
law, where it would be difficult and potentially divisive to try to identify the human-dignity
element of every human right. For the Commission’s purposes, then, it would not be helpful
to postulate a new subcategory of human rights that were supposedly more fundamental than
others. The terminology of the Charter of the United Nations and a number of human rights
treaties, which seemed to draw a distinction between “human rights” and “fundamental free-
doms”, was not supposed to denote a substantive difference between various categories of
rights.

In the light of the Special Rapporteur’s explanation that the main reason for characterizing
some categories of rights as more fundamental than others was to emphasize those human
rights that were of particular importance for persons who were being expelled, he would not
object to the adoption of that approach, provided that in doing so the Commission did not cre-
ate the impression that it wished to de-emphasize other human rights.

He readily agreed that in the context of expulsion special mention should be made of the right
to life, the right to physical integrity and the right to freedom from torture. The same was true
in principle of the right to family life and the right not to be subjected to discrimination. How-
ever, the right to life and the right to freedom from torture were clearly defined, whereas as-
sessing the exact implications of the right to family life and the right not to be subjected to
discrimination was a more complicated process. The Special Rapporteur seemed to accept that
distinction, since he added a rather vague limiting clause to his formulation of the right to
family life in draft article 13 but did not add any such clause in the provision on the right to
life, although the latter could be restricted in certain circumstances according to the main hu-
man rights treaties. The Commission should be consistent in that respect; it should include
clauses limiting any human rights it mentioned if they were generally subject to such a re-
striction. The draft articles should also mention the right to due process, since it was pertinent
in the context of expulsion and the exact implications of that right in that context could be
spelled out in a separate chapter.

As to whether the draft articles should be sent to the Drafting Committee, or whether the vari-
ous objections raised indicated that the Special Rapporteur’s approach should be modified and
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that the Commission should content itself with a general provision along the lines of draft
article 8, stipulating merely that all human rights must be protected when aliens were ex-
pelled, he observed that there were inherent pros and cons in either approach and it would be
premature to decide on the matter at the present juncture. He therefore suggested that the
Commission should follow the course of action it had adopted the previous year when it had
been unsure whether to include a chapter on countermeasures in the draft articles on the re-
sponsibility of international organizations: in other words, it should establish a working group
to ascertain whether agreement could be reached on a list of human rights deserving specific
mention as particularly relevant in the context of expulsion. If no agreement could be reached,
the Commission should follow Sir Michael Wood’s suggestion and formulate a general provi-
sion on human rights along the lines of draft article 8.

Draft article 12, paragraph 2, should be recast to reflect more clearly the fact that children’s
special need for protection sometimes required that children should not be detained in the
same conditions as adults, while at other times it required that they should be kept with adults.
Otherwise the draft article could lead to the conclusion that the prolonged separation of chil-
dren from their parents might be justified. It should be recalled in that connection that article
37, subparagraph (c), of the Convention on the Rights of the Child stipulated that “every child
deprived of liberty shall be separated from adults unless it is considered in the child’s best
interest not to do so”. A number of States had formulated reservations to the Convention with
a view to permitting juveniles to be detained with and in the same conditions as adults, but
those reservations were not necessarily of decisive importance for the Commission’s consid-
eration of the topic of expulsion.

He endorsed the view expressed by other members of the Commission that sexual orientation
should be included among the other prohibited grounds of discrimination listed in draft article
14. He agreed with Mr. Gaja that the report appeared to suggest that there was a possibility of
discriminating between nationals and aliens with respect to expulsion; moreover, there might
be legitimate grounds for discriminating between different categories of aliens when it came
to expulsion, for example between citizens of States belonging to the European Union and
citizens of non-member States. The Convention implementing the Schengen Agreement en-
visaged special expulsion procedures for aliens, who were defined therein as “any person oth-
er than a national of a Member State of the European Communities”. Readmission agreements
might likewise constitute legitimate grounds for treating different groups of aliens differently
with respect to expulsion.
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Responsibility of International Organizations (continued)

Organization of the work of the session (continued)

(p- 11) Mr. Nolte commended the Special Rapporteur on his comprehensive, thorough and
subtle report. By and large, he agreed with its content and had relatively few comments on it.

He wished to refer first to the Special Rapporteur’s somewhat unusual approach of revisiting
the draft articles before the formal second reading. Like Mr. Pellet, he believed that the dis-
tinction between a first and a second reading served an important purpose and should, as a
general rule, be maintained. However, the special nature of a law of responsibility of interna-
tional organizations warranted an exception from that rule, as it concerned an area which so
far was based on very little practice and yet had begun to develop rapidly during the course of
its consideration by the Commission, as the judgement in the Behrami and Saramati cases
showed.

Turning to the second issue raised by Mr. Pellet at the previous meeting, he said that it would
be unfortunate if the Commission, after completing its work on the responsibility of interna-
tional organizations, should leave a lacuna in the law of international responsibility where the
responsibility of States vis-a-vis international organizations was concerned. At the same time,
he also understood the Special Rapporteur’s concern for keeping the responsibility of States
outside the scope of draft article 1. If Mr. Pellet’s proposal was adopted, it would be tanta-
mount to adding a paragraph to a law on apples stating that the law also applied to oranges.
Such an additional paragraph would then also require that the “law on apples” should be re-
named the “law on apples and oranges”. He wondered whether a different compromise could
not be struck between the Special Rapporteur’s and Mr. Pellet’s positions. Perhaps a working
group could find a way to meet Mr. Pellet’s legitimate concern not to leave a lacuna in the law
of international responsibility and the formal concern of the Special Rapporteur to avoid a
misleading title of the draft articles. One way might be for the Commission to draft a separate
related statement on issues of State responsibility with respect to international organizations.
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He had several comments to make on individual draft articles. He endorsed the Special Rap-
porteur’s proposal in paragraph 10 of the report to move the definition of the “rules of the
organization” from draft article 4, paragraph 4, to draft article 2 and to make it more general.

As to the definition of the term “international organization” in draft article 2, he believed that
the commentary to article 2 should make it clear that, while such international organizations
must not necessarily be exclusively composed of States, they should at least be predominantly
composed of or influenced by States and/or predominantly serve State functions.

With regard to the words “established practice”, discussed in paragraphs 14 to 16, he said that
while the draft articles should clearly contain a reference to the “practice” of the organization,
the word “established” implied a usage over a longer time, which was not necessarily re-
quired. On the other hand, the expression “generally recognized practice”, which had been
suggested by the European Commission (report, footnote 19), implied that specific acts of
recognition must have occurred, which was not necessarily the case either. In his view, the
Commission should consider using the words “relevant practice” in order to accommodate the
diversity of international organizations; the matter could probably be dealt with in the Draft-
ing Committee.

Paragraph 13 of the report considered the question of whether an international organization
could be held responsible only by a State that had recognized its separate legal personality,
and he wondered whether that raised a real issue. The fact that a State invoked the responsibil-
ity of an international organization typically implied that the State recognized that organiza-
tion’s separate legal personality - except, of course, if the contrary had been made clear and
the invoking State did not adopt a contradictory position.

It followed from all the remarks he had made that he agreed with all the changes proposed by
the Special Rapporteur in paragraph 21 of the report.

Turning to the question of attribution of conduct, he agreed with the Special Rapporteur’s
proposal to rephrase draft article 4, paragraph 2, in order to specify as the decisive factor that
a person or entity had been charged by an organ of the international organization with carry-
ing out, or helping to carry out, one of the functions of that organization (report, para. 23).

The most important issue concerned draft article 5 (Conduct of organs or agents placed at the
disposal of an international organization by a State or another international organization) and
the interpretation given to it by the European Court of Human Rights in Behrami and Sarama-
ti. The Special Rapporteur criticized the reasoning of the Court on legal and policy grounds
and thus defended what he regarded as the original approach taken by the Commission, find-
ing confirmation of his position in a number of statements by States and academics as well as
by the Secretary-General of the United Nations. While the Special Rapporteur’s point of de-
parture was correct, he could not follow him in all his conclusions.

He shared the Special Rapporteur’s view that the criterion of “effective control” stipulated in
draft article 5 was the correct one in cases where a State or an international organization put
an organ at the disposal of another international organization. He also agreed that the Europe-
an Court of Human Rights had incorrectly or too broadly interpreted article 5 in the joined
cases of Behrami and Behrami v. France and Saramati v. France, Germany and Norway
when it had attributed the conduct of a State to the United Nations in a case in which the Or-
ganization had not in fact exercised the degree of control required under draft article 5. In his
view, however, the Court’s determination did not warrant the conclusion that the Court had
taken the wrong decision from either a legal or policy standpoint. After all, the Special Rap-
porteur had himself agreed that the United Nations Security Council could modify the general
rules for the attribution of conduct, and he had acknowledged as much in paragraphs 120 to
124 of his report, where he had proposed a new draft article on /ex specialis. From his own
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perspective, the question was whether the Security Council, in its resolution 1244 (1999) had
implicitly modified the rules of attribution. If it had, the European Court of Human Rights
should have indicated as much. The fact that the Secretary-General had rejected the Organiza-
tion’s responsibility in cases like Behrami and Saramati was not a convincing argument to the
contrary, since the Secretary-General might well have had in mind different United Nations
interests than did the Security Council and its members.

If there was general agreement that the European Court of Human Rights had misinterpreted
article 5 but might nevertheless have ultimately taken the correct decision, the Commission
should perhaps limit itself to reaffirming, as a general rule, the wording and the strict interpre-
tation of draft article 5. It should also make clear, as the Special Rapporteur had suggested in
paragraph 30 of his report, that the overly broad interpretation of the criterion of “effective
control” in the Behrami and Saramati decision could not be “applied as a potentially universal
rule”. The Commission should not, however, criticize the policy aspect of the Court’s deci-
sion and should leave open the possibility that the decision might be justified on the basis of
the lex specialis exception - without, however, taking a definite stand on the matter.

The lex specialis provision was also helpful in determining whether the implementation of a
binding act of an international organization by a State, acting de facto as an organ of that or-
ganization, warranted a different rule of attribution. If the Commission accepted that it did,
then the suggestion of the European Commission and the position of the World Trade Organi-
zation (WTO) panel, on the one hand, and the judgements of the European Court of Human
Rights in the Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v. Ireland case and
the European Court of Justice in the Kadi, Al Barakaat International Foundation v. Council
and Commission case on the other, were not necessarily contradictory. It was entirely possible
that the implementation by a State of a binding act of an international organization had to be
attributed to the State where its human rights aspects were concerned but to the international
organization where its trade aspects were concerned. It should also be recalled that the Euro-
pean Courts derived their positions on attribution chiefly from the primary norms at issue.

With regard to draft article 6, he supported Ms. Escarameia’s suggestion to include the term
“clearly”, which better conveyed what the Special Rapporteur himself had intended. As to the
issue of the breach of an international obligation, he agreed with the Special Rapporteur’s
suggestion that article 8, paragraph 2, should be reworded to indicate more clearly that the
rules of organizations were, in principle, part of international law, a situation that left room
for certain exceptions. However, he questioned whether the proposed wording expressed that
idea clearly enough.

He wished to make two comments with regard to chapter V of the report (Responsibility of an
international organization in connection with the act of a State or another international organi-
zation). Firstly, while he agreed with the rule contained in draft article 12, he would welcome
a statement in the commentary to the effect that responsibility for merely making a recom-
mendation could be established only if the conditions of the special rule contained in draft
article 15 were met. Without such a provision, responsibility for aiding and assisting was too
broad. Secondly, he supported the Special Rapporteur’s view, expressed in paragraph 51 of
his report, that draft article 15, paragraph 2, should emphasize the role played by the authori-
zation or the recommendation in causing the member to cooperate with the act committed by
the international organization. He wondered, however, whether the proposed wording had
successfully done so; he would prefer to retain the original text.

On the question of circumstances precluding wrongfulness, he said that he could not support
the Special Rapporteur’s suggestion to delete draft article 18 on self-defence, given the risk
that States and other interpreters of the articles might conclude that the Commission did not
recognize a right of self-defence for international organizations at all, despite subtle indica-
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tions to the contrary in the commentary. He suggested that reference should be made in draft
article 18 to the special situation of international organizations with regard to the right of self-
defence by inserting the word “appropriately” before “constitutes”. That would address the
concerns expressed by States and international organizations while preserving the right of
self-defence, which was a general principle of law and which international organizations
might in certain circumstances - such as administering Territories, for example - legitimately
have to invoke.

On the issue of countermeasures as circumstances precluding wrongfulness, he fully agreed
with the Special Rapporteur’s statement in paragraph 65 of his report that the principle of co-
operation that restricted recourse to countermeasures in relations between an international
organization and its members appeared to be relevant not only in the case of countermeasures
taken by an international organization against its members (the situation covered in draft arti-
cle 19), but also in the case of countermeasures taken by a member State against an interna-
tional organization (the situation covered in draft article 55).

Nevertheless, it seemed to him that the restriction necessitated by the principle of cooperation
was not conveyed strongly enough in draft article 19, paragraph 2, and draft article 55, ac-
cording to which countermeasures were not allowed if, under the rules of the organization,
reasonable means were available for ensuring compliance with the obligations of the respon-
sible State or international organization concerning cessation of the breach and reparation.
While international organizations had procedures through which pressure could be exerted on
recalcitrant member States, most did not possess the “means” to “ensure” that their members
complied with their obligations. The proposed wording therefore had the effect of a residual
rule: if the rules of the organization did not provide otherwise, and in the event of doubt,
countermeasures could be applied in relations between an international organization and its
member States.

As he had indicated at the previous session, the main reason there should not be a residual
rule allowing a member State to take countermeasures against an international organization,
or vice versa, was that international organizations were typically governed by special regimes
and had renounced, at least implicitly, taking the law into their own hands. In setting up inter-
national organizations, States had created the mutual expectation that the application of the
rules of the organization would ultimately lead to the settlement of any dispute that might
arise. Yet even if they did not, the existence and operation of the organization should not be
jeopardized by unilateral countermeasures. That was true not only for organizations such as
the European Community, which had a system of judicial remedies, but also for the United
Nations and its specialized agencies. The Charter of the United Nations had, after all, estab-
lished the organized international community of States and had created a legal framework and
procedures that risked being undermined if secondary rules which, while making sense in the
context of the responsibility of reciprocally sovereign States, were formally imposed on rela-
tions between an international organization and its members. Accordingly, he proposed re-
placing the word “means” with “procedures” and replacing the word “ensuring” with “seek-
ing” in both draft article 19, paragraph 2, and draft article 55.

Turning to chapter VII of the report (Responsibility of a State in connection with the act of an
international organization), he endorsed the Special Rapporteur’s attempt to restrict the re-
sponsibility of the States members of an international organization under draft article 28 if
they used an international organization to circumvent their own obligations. He was not satis-
fied, however, that that restriction was adequately conveyed by the wording proposed by the
Special Rapporteur in paragraph 83 of his report. The expressions “purports to avoid compli-
ance” and “by availing itself of the fact” were too abstract and left open the possibility that,
contrary to the Special Rapporteur’s intentions, draft article 28 might be interpreted more
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broadly. In his own opinion, the original term ‘“circumvention” better conveyed the stated
objective of the draft article.

Lastly, he wished to note his agreement with the Special Rapporteur’s reasoning regarding the
issue of the content of international responsibility, as well as with the suggested new general
provisions contained in draft articles 61 to 64.
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Immunity of State officials from for-
eign criminal jurisdiction (continued)

(p. 221)

58. Mr. Nolte said that the Special Rappor-
teur’s preliminary report combined a mas-
tery of detail with a methodical approach,
providing clear definitions and raising perti-
nent questions, thereby already indicating
the direction the Commission’s work should
take. Together with the Secretariat’s very
thorough memorandum, it constituted an
excellent basis for the Commission’s discus-
sions.

59. Beginning with a few general observa-
tions, he said that a number of speakers had
launched what he was tempted to term a pre-
emptive strike, by calling the judgment of
the ICJ in the Arrest Warrant case “a disas-
ter”, or by suggesting ways in which the
Special Rapporteur should take into account
modern trends in human rights law and the
goal of combating impunity. Some speakers
had asserted that the Special Rapporteur was
playing Hamlet without the Prince, and had
called for a more open attitude to the “really
important issues”. However, he himself con-
sidered that it was not fruitful to preface the
discussion with such statements, because
they tended to narrow the debate premature-
ly and to oversimplify it. In consideration of
the topic, due heed would have to be paid to
some of the most important principles of
international law and contemporary interna-

tional policy. He assumed that it was be-
cause of the importance of the topic that the
Special Rapporteur had started with an anal-
ysis of the legal basis for immunity and had
not yet tackled the issue of possible excep-
tions. In view of its great significance,
members must be prepared to consider all
the relevant aspects of the topic. Such an
open-minded approach called, first, for an
analysis and description of the primary pur-
poses of immunity, since that offered the
sole basis for assessing countervailing trends
and balancing competing goals in order to
determine the degree and scope of possible
exceptions.

60. The discussion thus far had not concen-
trated sufficiently on the basic reasons for
granting State officials immunity from for-
eign criminal jurisdiction in the first place.
Those reasons were often stated in rather
abstract terms and they sounded either
somewhat old-fashioned: sovereign equality,
par in parem non habet imperium, represen-
tation of the State, stability and predictabil-
ity of inter-State relations; or else rather
technocratic, for example, the necessity of
immunity for the performance of State func-
tions. When formulated in those terms, those
reasons might sound rather weak, especially
when set against reasons embodying such
substantive values as human rights and the
need to combat impunity. At the current
stage it was, however, vital to clarify the
substantive values underlying the abstract
and apparently technocratic terms by which
immunity was usually justified. Mr. Vasci-
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annie had taken a few steps in that direction,
and Mr. Brownlie had reminded the Com-
mission that sovereign equality was de-
signed to ensure that strong States did not
treat weak ones unfairly. He would add that
the stability of inter-State relations was not
just important in securing technical coopera-
tion between Governments, but was also
essential for securing the human rights of
individuals and, in some situations, for en-
suring that force was not used within and
between States. The rules on immunity
therefore protected not only the “egoistical”
sovereign interest of a particular State, but
also the very community values that were
safeguarded by human rights and by the
principle that there should be no impunity
for international crimes. The Special Rap-
porteur had alluded to those interests, in par-
agraph 96 of his report, but they deserved
more emphasis as collective goods.

61. Turning to the distinction between na-
tional and international criminal jurisdiction,
he agreed with the stress placed on that dis-
tinction in paragraph 44 of the report. Since
the jurisdiction of international criminal tri-
bunals derived from agreements between the
States concerned, there could be no justifica-
tion for immunity from that jurisdiction.
That also meant, however, that develop-
ments in the field of international jurisdic-
tion could not be used as an argument in
support of restricting immunity before na-
tional courts. For example, the judgment of
the International Tribunal for the Former
Yugoslavia in the Prosecutor v. Blaski¢ case
could not be regarded as a precedent for
purely national criminal jurisdiction. If any
conclusions were to be drawn from the ex-
istence of international criminal jurisdiction,
they should go in the direction of confirming
the immunity of State officials from another
State’s criminal jurisdiction, the reason be-
ing that the growth and entrenchment of
international criminal jurisdiction would
make it unnecessary for third States to as-
sume criminal jurisdiction over State offi-
cials in order to combat impunity.

62. His last general point was that modern
developments must be taken into account in
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a comprehensive rather than a selective
manner. He had therefore been rather con-
cerned at the assertions of some members
that the judgment of the ICJ in the Arrest
Warrant case had “interrupted” a trend to-
wards the recognition of a new exception to
immunity in cases involving international
crimes or grave human rights violations. He
had the impression that this assertion owed
more to a particular interpretation of the sig-
nificance of the decisions in the Pinochet
case than to what they actually stood for if
analysed critically. Even if they constituted a
new trend, history did not always go in a
straight line, but took twists and turns. Why
should the judgment of the ICJ not be the
expression of another equally legitimate and
even more recent countervailing trend,
stemming from the experience of different
jurisdictions since the Pinochet case? Per-
haps those jurisdictions had weighed the
pros and cons of according such an excep-
tion and had concluded, explicitly or implic-
itly, that the time was not ripe for allowing a
new exception, or that countervailing rea-
sons prevailed. The general trend of national
and international case law since the Pinochet
case should not be played down, but rather it
should be taken seriously, for it might be
based on valid considerations. Excessive
importance should not be attached to excep-
tions to that general trend, or to certain indi-
vidual dissenting voices, merely because
they happened to coincide with a widespread
moral and political perception.

63. Turning to more specific points, he
agreed with the view expressed by the Spe-
cial Rapporteur in paragraph 83 of the report
that, while it might be appropriate to distin-
guish between immunity ratione personae
and immunity ratione materiae for analyti-
cal purposes, it was questionable whether
that distinction was necessary for the legal
regulation of the subject of immunity. He
took that comment to mean that, as prac-
tising lawyers, the members of the Commis-
sion should not lose sight of the common
purpose underlying those two seemingly
different forms of immunity. That common
purpose was the protection of State officials’
functions, irrespective of whether they were
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limited or whether they extended to the rep-
resentation of the State at the international
plane—in other words what the Special
Rapporteur called the “mixed function-
al/representative rationale” of immunity ra-
tione materiae. But, naturally, a State alone
could not define which of its officials had a
wide representative role; such a definition
must depend on a shared understanding on
the part of the international community, an
understanding that was not frozen in time
but would evolve in parallel with changes in
the external and representative functions of
certain officials. He therefore saw no con-
tradiction in the fact that there might be a
tendency simultaneously to expand both the
immunity of certain State officials and ex-
ceptions thereto, since the two tendencies
were not mutually exclusive. In theory, in
the Arrest Warrant case, the ICJ could have
found that Ministers for Foreign Affairs in
principle enjoyed immunity ratione perso-
nae, except in cases of prosecution for geno-
cide. The reason why the Court had not fol-
lowed that line of reasoning might have had
to do with the inherent persuasiveness of the
analogy of Head of State with Minister for
Foreign Affairs in terms of their representa-
tive function, as compared to the much more
difficult task of establishing an exception for
international crimes. That, however, was a
question that the Commission should exam-
ine at subsequent sessions.

64. He concurred with the Special Rappor-
teur that, in principle, all State officials
should be considered within the context of
the topic, but that must not be taken to imply
that all persons regarded as officials by a
particular State must be recognized as State
officials for purposes of enjoying immunity
from criminal jurisdiction. There were two
ways of narrowing down the definition of
the category in question. The first would be
to consider only those persons who exer-
cised powers intrinsic to the State, thereby
excluding the vast majority of State officials
whose work could be performed equally
well by the private sector, or who did not
have the instruments of State power at their
disposal. That category would include most
officials working in the sectors of education,
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health, inland transport, telecommunications,
water, gas and electricity. Since the Court of
Justice of the European Communities had
developed a similarly narrow concept of
“public service” in the admittedly different
context of the right to freedom of movement
within the European Union, in considering
what the term “State official” essentially
meant, the Special Rapporteur could perhaps
draw some inspiration from that case law, as
it reflected the functional approach which
formed the basis of the law of immunity.
That would make it possible to narrow down
somewhat the wider notion of “State offi-
cial’, which the Special Rapporteur had
drawn from article 4, paragraph 2, of the
draft articles on responsibility of States for
internationally wrongful acts,271 without
detriment to the basic principle of the pro-
tection of the function.

65. A second way of narrowing down the
concept of State officials entitled in principle
to immunity could be to identify certain
groups of officials who would form an ex-
ception because in State practice they were
not generally considered to benefit from
immunity. For example, soldiers who were
prisoners of war did not usually benefit from
immunity if they were charged with war
crimes. Perhaps, however, that exception
was limited to certain crimes and did not
affect the principle whereby soldiers, as pub-
lic officials, normally enjoyed immunity, in
which case it should be dealt with in the
context of possible substantive exceptions to
immunity.

66. As for the group of persons enjoying
immunity ratione personae because they
were considered to represent the State as
such, he agreed with the Special Rapporteur
that it should comprise the trio of Head of
State, Head of Government and Minister for
Foreign Affairs, whose immunity was rec-
ognized in customary international law. The
Commission should not address the question
of whether other State officials, such as min-
isters of defence, enjoyed the same immuni-
ty. However, while the Commission should
not encourage an extension of that category,
neither should it exclude possible develop-
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ments, or insights derived from specific cas-
es. In his opinion, in the Arrest Warrant case
the ICJ had plausibly recognized that the
rationale for immunity ratione personae
applied equally well to Ministers for Foreign
Affairs. That principle had not been explicit-
ly recognized hitherto, nor, however, had it
been explicitly challenged. On the other
hand, it would be going too far to interpret
paragraph 51 of the judgment in that case as
recognizing that immunity ratione personae
covered more than the trio. The decisions in
the General Shaul Mofaz and Bo Xilai cases,
concerning the Israeli Defence Minister and
the Minister of Commerce of the People’s
Republic of China respectively, might quite
legitimately have had a different outcome in
other national jurisdictions. In any case, the
deciding factor must be, not the importance
that the State ascribed to the post of the offi-
cial concerned, but rather the international
community’s recognition of, and mutual
assumptions regarding, the importance of a
particular post for the exercise of public
functions and in particular for the represen-
tation of the State as a whole.

67. He concurred with the Special Rappor-
teur that the issue of recognition was part of
the wider topic of the effects of recognition
in general, and should be alluded to only by
way of a “without prejudice” clause. In his
opinion, however, it would seem to follow
from the general principles of bona fides and
legitimate expectations that if a State recog-
nized an entity as a State and that entity met
the usual criteria for statehood, the recogniz-
ing State must accord immunity to the offi-
cials of that entity.

68. He had no firm preferences on how to
deal with the issue of family members of
persons enjoying immunity ratione perso-
nae. He suspected that the matter was inex-
tricably bound up with the topic under con-
sideration and unconnected with any other
topic, in which case the Commission should
try to tackle it. The Special Rapporteur had
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already mapped out a good approach in that
regard in paragraphs 125 to 129 of his re-
port.

69. He agreed with the conclusions to chap-
ters I to III of the report as summarized in
paragraph 102 and with the conclusions to
chapter IV as summarized in paragraph 130.
His only suggestion would be to delete the
word “primarily” in paragraph 130 (d) in
order to avoid any suggestion that the Com-
mission held that more officials than the trio
already enjoyed immunity ratione personae.

(p. 224)

78. Mr. Nolte, responding to Mr. Brown-
lie’ s and Mr. Hmoud’ s remarks, said he
suspected there was less of a difference of
opinion than might appear to be the case.
His earlier statement had been about the
competence of international criminal juris-
diction in relation to national criminal juris-
diction. The Pinochet decision dated back
nearly 10 years; when it had been adopted,
the International Criminal Court had only
just been negotiated. More consideration
now had to be given to coordination between
the nascent global international criminal
jurisdiction and national jurisdiction. He
fully agreed with Ms. Jacobsson on the need
for open-mindedness. No one had advocated
unquestioning reverence for the Arrest War-
rant decision, but some had adduced reasons
why the decision could be seen as correct. It
was true that the Pinochet decisions were
not the only relevant ones; recent decisions
by the House of Lords, for example, went in
a direction that was diametrically opposed to
that of Pinochet. The Commission needed to
identify what was the dominant trend, and
for what reasons, and what—perhaps for bet-
ter reasons— was the minority trend. Lastly,
he was thrilled to hear that for Mr. Pellet, the
Arrest Warrant decision was no longer dis-
astrous: it was now merely unfortunate.
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11. Mr. Nolte said that the Special Rappor-
teur’s thoroughly researched and
thought-provoking report provided an excel-
lent introduction to the subject. The discus-
sion held at the previous meeting on whether
to adopt a rights-based or a problem-based
approach to the subject had been very valua-
ble and should be continued. He concurred
with the Special Rapporteur’s view that the
two approaches were not contradictory but
instead complemented each other, and that it
was essentially a matter of emphasis. The
question of emphasis therefore merited fur-
ther and ongoing discussion.

12. In accordance with its mandate, the In-
ternational Law Commission should, in
principle, adopt a law-based approach. Its
members were not well-versed in the opera-
tional aspects of disaster relief and had to
rely on consultations with experts, as they
had done in the work on shared groundwa-
ters. Although disaster relief was perhaps
not as far removed from its area of expertise
as was hydrology, the Commission should
nevertheless be mindful of its limitations.
That did not mean that he disagreed with
Mr. Brownlie; on the contrary, if the Com-
mission’s work was to be useful to those in
urgent need of protection, it must be aware
of realities on the ground and capable of
ascertaining where the problems lay in prac-
tice.

13. A law-based approach was not neces-
sarily a human rights-based approach. Alt-
hough human rights should play an im-
portant part in the current exercise, it would
not be advisable to make them the sole basis
for the Commission’s work, as many other
legal and non-legal principles also came into
play. For example, a large proportion of dis-
aster relief resources was provided out of a
sense of solidarity and of moral rather than
legal obligation. Although, taking a
rights-based approach, one might say that
victims were entitled to disaster relief, any
attempt to place the international solidarity
on which many disaster relief efforts relied
on a purely legal basis might run the risk of
cutting off a most valuable source of such
relief. He was not advocating a chari-
ty-based approach, but simply saying that
human rights should be only one component
of an overall law-based approach to the is-
sue. If, for the purposes of the current exer-
cise, the Commission nevertheless wished to
emphasize the role of human rights, it might
wish to consider using the concept of a “hu-
man rights-oriented approach”, which left
more room for other important legal princi-
ples and for focusing on specific problems
on the ground.

14. With regard to the scope of the topic
ratione materiae, he was not in favour of
using the definition of the term ‘“hazard”
found in the Hyogo Framework for Action
2005-2015,199 which was much too broad.
He preferred the one found in the 1998
Tampere Convention on the Provision of
Telecommunication Resources for Disaster
Mitigation and Relief Operations, which
more clearly highlighted the emergency na-
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ture of the issues being addressed by the
Commission.

15. In paragraph 47 of the report, assisting
actors were referred to as “agents of humani-
ty”. While that might be the way those ac-
tors saw themselves, it was perhaps too pre-
sumptuous a designation; ‘“agents for hu-
manity” might be a better rendering, in that
it underscored that their perception of their
role must always be measured against their
success in accomplishing it.

16. On the question whether the topic should
be limited to natural disasters or should cov-
er all disaster situations, including
man-made disasters, he agreed that there
was a considerable overlap between natural
and man-made disasters (of which the situa-
tion in Darfur provided a good example);
nevertheless, he was not convinced that this
justified adopting a holistic approach. Even
when natural disasters resulted from human
activity, they clearly had a non-political
dimension that made it easier for States to
accept special assistance. He would there-
fore tend to place the emphasis on natural
disasters, and include only those man-made
disasters that had acquired the characteristics
of natural disasters.

17. A similar approach could be taken with
regard to the question of whether the protec-
tion of property and the environment should
be included in the scope of the topic. His
suggestion would be that if the disaster af-
fected or threatened persons’ lives, bodily
integrity or basic needs, then the concept of
disaster relief should be extended to include
those related issues. If, on the other hand,
only their degree of affluence, or the envi-
ronment in general, was affected, such pro-
tection should not fall within the scope of
the study.

18. Paragraph 54 raised the question whether
a right to humanitarian assistance should be
recognized. While it was certainly too early
to discuss the matter in detail, he had no
problem, in principle, with regarding such a
right as implicit in international human
rights law, and his instinct would be to re-
gard it as an individual right that was typi-

Professor Georg Nolte

cally exercised collectively. At the same
time, a right to humanitarian assistance must
be enforceable in the same manner as other
human rights; in particular, there was no
right or obligation to enforce it through the
unauthorized use of force. Thus conceived,
such a right would not challenge the princi-
ples of sovereignty and non-intervention.
The concept of the responsibility to protect
should be understood in the light of that
classical interpretation of the law; it re-
mained primarily a political and moral con-
cept that had not altered the law relating to
the use of force. It would not be appropriate
for the Commission to propose changes in
that area.

19. As for the scope of the topic ratione per-
sonae, paragraph 56 of the report raised the
question whether—and if so, how—the prac-
tice of non-State actors should be assessed
and what weight should be accorded to it.
That question came close to touching on the
very nature of international law. While not
wishing to deal with the matter at length, he
would venture the opinion that although the
practice of non-State actors might be rele-
vant for the purposes of identifying best
practices, it could not, as such, constitute
practice relevant for the development of cus-
tomary international law or the interpretation
of treaty law. It was States, not non-State
actors, that were competent to make and
change the rules at the international level.
Thus, while States might delegate or recog-
nize the rule-making or practice of other
actors (which they were doing increasingly
often, perhaps particularly in the area of dis-
aster relief), the fact remained that they
themselves had the last word and the legal
authority to recognize a certain practice by a
non- State actor as legally relevant.

20. Clearly there were other dimensions to
the legal status of non-State actors. A hu-
man rights-oriented approach raised the
question of the obligations of non-State ac-
tors. In that connection, he could recom-
mend Andrew Clapham’s book entitled Hu-
man Rights Obligations of Non -State Ac-
tors.200 He cautioned against according
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quasi-official status to non-State actors:
while they might have a so-called “right of
initiative”, why should that right not simply
derive from the universal freedom of expres-
sion? Non-State actors might have an obli-
gation to protect, but only on the basis of
and within the limits of general human rights
law, and certainly not in the same way as
States had obligations to protect. To a cer-
tain extent, persons in need of protection had
a right in relation to non-State actors, but
account had to be taken of the fact that many
disaster relief efforts were fuelled by a sense
of solidarity and charity, not out of a sense
of legal obligation. As far as commercial
subcontractors were concerned, his initial
instinct was that there should be no distinc-
tion in law, in principle, between commer-
cial and non-commercial non-State actors,
since good intentions alone did not justify
privileges.

Professor Georg Nolte

21. Lastly, on the question of what form the
Commission’s work on the topic should
take, the answer depended on whether the
emphasis was to be placed on codification
and strictly operational pointers, or on pro-
gressive development. A convention would
make sense only if those States that typically
hesitated to allow a free flow of disaster re-
lief would be likely to ratify it. Such States
would ratify a convention only if it was a
credible effort to codify existing law and
ensure good practice. If, on the other hand,
the emphasis was placed on progressive de-
velopment, the approach that the Special
Rapporteur seemed to favour, then guide-
lines would be more appropriate. Personally,
he would be inclined towards a more cau-
tious approach, in the interest of providing
effective relief to disaster-stricken persons,
and he would therefore be open to a frame-
work convention.
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1. Mr. Nolte thanked the Special Rappor-
teur for his stimulating report. He agreed
with certain parts of his analysis and, in par-
ticular, the concerns expressed in paragraphs
20 and 33 on the expulsion of persons to
countries where their lives would be in dan-
ger.

2. The question whether a dual or multiple
national was an alien in cases of dual or
multiple nationality, as posed in chapter I,
section A of the Special Rapporteur’s fourth
report (paras. 7—13), would take the Com-
mission in a problematic direction. Nationals
were not aliens, and that was not merely
empty formalism. One purpose of establish-
ing a clear distinction was to prevent States
from creating different classes of nationals
or citizens, as Mr. Petri¢ had pointed out. If
States sometimes treated some of their na-
tionals, for certain purposes, as if they were
aliens, they either had a special justification
or they were violating international law.
Such exceptions could be justified only ex-
ceptionally, for example, if they were for the
benefit of a class of persons, as when an
individual was given the possibility of con-
sular protection by the State of his or her
dominant nationality against the State of his
or her less dominant nationality. States could
also limit the right of certain dual nationals
to be elected to certain positions. There was,
however, no State practice that could legiti-
mize the treatment of dual nationals as aliens
for the purpose of expulsion. The distinction
between a dominant and a non-dominant

nationality had its place in the law of diplo-
matic protection where it did not serve to
determine the legal relationship between the
individual and his or her State, but only the
consequences of that legal relationship be-
tween two States which apparently had the
same entitlement as protector.

3. The award of 17 December 2004 in the
Ethiopia/ Eritrea arbitration was not an ex-
ample to the contrary. In that case, Ethiopia
had applied a law according to which an
Ethiopian national lost his or her Ethiopian
nationality if he or she voluntarily acquired
the nationality of another State. That rule
existed in many countries and was legitimate
under international law: a person could au-
tomatically lose his or her nationality and
become an alien and thus be subject to ex-
pulsion. Admittedly, the example of the
Ethiopia/Eritrea arbitration was somewhat
misleading as the Ethiopian law in question
had apparently not had the effect of ipso jure
terminating the citizenship of the persons
who had acquired Eritrean citizenship by
registering to vote in the referendum. It had
therefore been necessary to publish an im-
plementing act, which had then had to be
monitored to determine whether it was arbi-
trary. Moreover, as some members of the
Commission had stressed, that case was ex-
ceptional in nature.

4. In any event, the mere fact that dual na-
tionals had been expelled without first hav-
ing been denationalized by the expelling
State, as indicated in paragraph 10 of the
report, did not prove that such a practice was
legal. Its legality could not be established by
the fact that the expellees might possibly
return more easily to the country from which
they had been expelled if they had not been
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stripped of their nationality. That rather hy-
pothetical advantage was contrary to the
very real protection offered by the require-
ment that a State must not arbitrarily deprive
a person of his or her nationality before ex-
pelling him or her.

5. He could not agree with the two conclu-
sions the Special Rapporteur had reached in
paragraph 12 of his report because they were
too broad, even if the Special Rapporteur’s
interpretation of the material he had collect-
ed was correct. Taken at face value, princi-
ple (a), according to which “[t]he principle
of the non-expulsion of nationals does not
apply to persons with dual or multiple na-
tionality unless the expulsion can lead to
statelessness”, would mean that States could
freely expel their nationals who just hap-
pened to be dual nationals. Dual nationals
would thus be second-class citizens who
would be more liable to expulsion. Principle
(b), according to which “[t]he practice of
some States and the interests of expelled
persons themselves do not support the en-
actment of a rule prescribing denationaliza-
tion of a person with dual or multiple na-
tionality prior to expulsion”, was not based
on a sufficiently comprehensive assessment
of the legitimacy of the practice of States
and the interests of the persons concerned.

6. He was also not persuaded by chapter I,
section B of the report (paras. 14-24) for the
simple reason that it was based on the rea-
soning and conclusions of section A. Even if
he were persuaded by section A, however,
he would have doubts about section B be-
cause he could not accept the statement in
paragraph 18 of the report that dual or mul-
tiple nationals could be more freely expelled
by or between the States of their nationali-
ties, regardless of the nature of their attach-
ment to each of those States.

7. Chapter II of the report dealt with the cir-
cumstances under which a person lost or was
deprived of his or her nationality and then
became an alien. That question must be con-
sidered on the basis of the fundamental right
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provided for in article 15 of the Universal
Declaration of Human Rights,141 which
stated that no one could be arbitrarily de-
prived of his or her nationality and which
had been applied by the Ethiopia—Eritrea
Claims Commission. Contrary to what was
suggested in paragraph 30 of the report, that
Commission had not considered “expulsion
on the ground of dual nationality” permissi-
ble, but had, rather, assumed that such ex-
pulsion would have been admissible if the
expelled persons had lost their nationality in
a non-arbitrary way. It had never considered
the expulsion of nationals to be permissible,
even in the case of dual or multiple national-
ity.

8. It was perhaps worthwhile to recall the
context in which the right to a nationality
and the right not to be deprived of a nation-
ality had been recognized in article 15 of the
Universal Declaration of Human Rights. The
recognition of those guarantees at the inter-
national level had been much influenced by
the fact that Nazi Germany had stripped its
Jewish citizens of their nationality. In his
view, that experience did not show only that
persons should not be deprived of their na-
tionality if that made them stateless. It would
have been equally powerful if the German
Jews had all had another nationality because
it also showed that the deprivation of nation-
ality could take place only in generally rec-
ognized or clearly reasonable exceptional
circumstances. The Commission’s work
should not suggest otherwise.

9. Despite those reservations, he agreed with
the Special Rapporteur’s conclusion that
there was no need for an additional draft
article because the general prohibition of the
expulsion of nationals would be enough.
That prohibition applied equally to dual and
multiple nationals. In order to avoid any
misunderstanding, however, nothing would
prevent the Commission from including a
provision expressly indicating that denation-
alization could not take place for the purpose
of expulsion.
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Responsibility of international organi-
zations (continued)

(p- 36)

32. Mr. Nolte, clarifying the statement he
had made at the previous meeting, said that
he had commented not on draft article 46,
but solely on draft article 52, paragraphs 4
and 5, and the possible entitlement of mem-
ber States of an international organization to
take countermeasures against that organiza-
tion. The principle of speciality had to be
borne in mind in that context and he there-
fore proposed that draft article 52 should
make it clear that it did not create a pre-
sumption in favour of countermeasures be-
ing taken against the allegedly responsible
international organization.

33. Turning to draft article 51, paragraph 3,
and the question of whether an international
organization was entitled to invoke the re-
sponsibility of another international organi-
zation for the breach of an obligation owed
to the international community as a whole,
he noted that, in support of the argument that
it could, paragraph 36 of the sixth report had
quoted the contention of the Commission of
the European Communities that “it is hard-
ly conceivable that a technical transport or-
ganization should be allowed to sanction a
military alliance for a breach of a fundamen-
tal guarantee of international humanitarian
law that may be owed to the international
community as a whole” .

34. In his own view, however, certain con-
siderations militated in favour of the possi-
bility that a technical transport organization

might, under certain circumstances, be al-
lowed to take countermeasures against a
military alliance. The first was that the
member States of that organization might
have transferred the exclusive power to take
certain decisions concerning transport to the
organization. If those member States had
thereby deprived themselves of the right to
take unilateral measures, then why should
the fact that they had delegated their power
to a technical organization result in neither
the member States nor the organization be-
ing able to take countermeasures in the area
of transport? Paragraph 60 of the report dis-
cussed that point in the context of draft arti-
cle 57, but limited the possibility of taking
countermeasures in an area over which com-
petence had been transferred to an interna-
tional organization to regional economic
integration organizations. An air traffic con-
trol organization, for example, might not be
linked to a regional economic integration
organization but might still have certain ex-
clusive powers which would have to be used
in order to implement certain countermeas-
ures.

35. There was, however, a more general is-
sue involved and, for that reason, the answer
that a technical transport organization had
not been empowered to apply countermeas-
ures was too simplistic. Of course, if the
organization had not been given such pow-
ers, it could not take countermeasures
against a military alliance. But the real ques-
tion was what considerations determined
whether the technical transport organization
had been empowered to take countermeas-
ures for violations of peremptory norms by
other organizations. The answer seemed not
to depend primarily on the technical scope
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of the organization’ s activity, but rather on
whether its members had conceived it as an
instrument for many purposes, including the
adoption of countermeasures for violations
of peremptory norms, or whether they had
intended to neutralize, or depoliticize, the
management of a technical area by entrust-
ing it to a specific organization. It was un-
likely that the reply could be found simply
by referring to the organization” s rules—
since they usually said nothing on the issue—
or to the organization’ s technical nature.
Once again, the draft articles should leave
room for an interpretation of an international
organization’ s character.

36. He was unsure whether the draft articles
dealt adequately with the complexities of the
eventuality of one international organization
invoking the responsibility of another inter-
national organization. The mere fact that the
injured organization was not a member of
the responsible organization did not seem to
be a sufficiently determinative factor. The
European Community was not a member of
the Southern Common Market (MER-
COSUR) and NATO was not a Member of
the United Nations, yet the position with
respect to invoking responsibility seemed to
be different in the two cases. The fact that all
members of NATO were Members of the
United Nations suggested that, for the pur-
poses of invoking responsibility, NATO
should be treated more like a Member of the
United Nations, whereas the European
Community must clearly be treated as a non-
member of MERCOSUR.

Professor Georg Nolte

37. Secondly, although it was hard to disa-
gree with the Special Rapporteur’ s cau-
tious statement in paragraph 46 of his report
that “should an organization fail to apply
its own rules when taking countermeasures,
the legal consequence is not necessarily that
countermeasures would have to be regarded
as unlawful” , it might nonetheless give the
wrong impression, especially if it was read
in the light of the Special Rapporteur’ s
comments on draft article 46 in paragraph 11
of the report, which suggested that the rules
of an international organization were compa-
rable to the internal law of States. The inter-
nal law of States was normally disregarded,
for good reasons, when assessing the inter-
national legality of a State’ s action, where-
as the rules of international organizations
tended to be of greater consequence when
evaluating the legality under international
law of the activities of the organizations
concerned. That was because those rules
also determined the scope of an international
organization’ s competence, inter alia, so
as to enable third parties to rely on them, and
were more directed towards the international
public, including non-members. Hence it
was necessary to distinguish between vari-
ous types of rules.

38. Lastly, he endorsed previous speakers’
views concerning the exhaustion of local
remedies and questions of admissibility, and
said he would welcome more explicit treat-
ment of those issues in the draft articles.
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Responsibility of international organi-
zations (continued)

(p- 30)

24. Mr. Nolte said that the warning quoted
in the footnote to paragraph 41—namely that
the work of the Commission would become

“a train wreck”  if the provision that it was
to elaborate concerning countermeasures
directed at an internationally wrongful act of
an international organization were to provide
new justifications for those who had long
been inclined to “sanction” the United
Nations—expressed an entirely legitimate
concern. For that reason, he disagreed with
draft article 52, paragraphs 4 and 5, pursuant
to which an injured member of a responsible
international organization could, as a general
rule, take countermeasures against the or-
ganization— countermeasures being excluded

“only if this is not inconsistent with the
rules of the ... organization” . In his view,
that presumption should be reversed.

25. He therefore proposed that draft article
52, paragraph 4, should read: “A member
of an international organization which
claims that it has suffered an injury for
which the organization is responsible may
not take countermeasures against the organi-
zation except if this is consistent with the
character, the law and the rules of that same
organization.”

26. International organizations constituted
special regimes, specific communities whose
members had renounced, usually implicitly,
the possibility of taking the law into their
own hands, in the conviction that the rules of

the organization would enable disputes to be
resolved, should they arise. Even if they did
not, the existence and operation of interna-
tional organizations should not be jeopard-
ized by the application of unilateral coun-
termeasures. The Charter of the United Na-
tions, for example, had created a legal
framework and procedures that might be
fatally undermined if the secondary rules,
which made sense in the context of respon-
sibility of States that recognized each
other’ s sovereignty, were transposed into
the context of relations between the United
Nations and its Member States. It was not a
question of ruling out the possibility that the
United Nations could act illegally and that
Member States could respond to such acts,
but of determining whether Member States
could react by taking countermeasures.

27. How was it possible to determine wheth-
er the law of an organization excluded resort
to countermeasures by its members? The
problem was that the constituent treaty of
most organizations contained no explicit
rules on that issue, and that a presumption in
favour of the possibility of members taking
countermeasures, as suggested by the Spe-
cial Rapporteur, thus risked serving as a
blanket authorization. However, that would
be inappropriate if it was the character of an
international organization, or the nature of
the community that had created it, that de-
termined whether countermeasures were or
were not permissible. In such a case, merely
to state that the “rules of the organizati-
on” determined the issue was somewhat
misleading. It was not any specific rule, nor
a group of specific rules, but the rules of the
organization as a whole, including their pur-
pose, that constituted the character of the
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organization and determined whether coun-
termeasures were permissible. It was there-
fore important that reference should be made
not only to the “rules” of the organization,
but also, more generally, to the “charac-
ter’ and “law” of the organization.

28. Nor should the question whether the
members of an international organization
could resort to countermeasures be answered
by way of formal analogies. It was a ques-
tion of interpreting existing practice and
identifying the policy choices contained in
the constituent treaties of the international
organizations. As far as past practice was
concerned, the lack of precedents spoke in
favour of an opinio juris of States that coun-
termeasures, as a general rule, were not
permissible. In his opinion, the onus was on
the Special Rapporteur to show that there
should be a presumption in favour of mem-
ber States taking countermeasures—a re-
quirement that the report had not met. As for
the policy choice expressed in a constituent
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treaty, the Charter of the United Nations, in
particular, was designed as a special regime
in which States targeted by binding deci-
sions of the Security Council and recom-
mendations of the General Assembly were
not supposed to challenge them other than
through recourse to United Nations bodies or
by claiming that the decisions in question
had been taken ultra vires. Admittedly, those
possibilities of recourse were perhaps unsat-
isfactory in certain respects, but that did not
justify an invitation by the Commission to
targeted States to use the law of responsibil-
ity of international organizations to legiti-
mize challenging the outcome of common
deliberations by  applying unilateral
measures.

29. Lastly, he affirmed his conviction that
the general approach to the question of
countermeasures was extremely important,
and supported the suggestion by Ms. Esca-
rameia that the issue should be discussed in
a working group.
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78. Mr. Nolte, commending the Special
Rapporteur’ s exemplary work, said that the
draft articles set out in the fifth report left
little room for criticism, carefully balancing
the values and interests at stake. He support-
ed the Special Rapporteur’ s strategy of
separating the work on transboundary aqui-
fers from the issues of oil and natural gas
and endorsed his careful approach with re-
gard to the final form of the draft articles, for
the reasons set out in the report. He also
agreed on the need to limit their scope so as
to avoid possible complications and overlap.
He endorsed the reference in draft article 1
(b) to “other activities” , a reference that
had been criticized by a number of members.
He understood that formulation to have the
function of a catch-all clause; it would be
asking too much to enumerate all possible
activities which might affect aquifers, in
particular in view of the difficulty of predict-
ing future developments.

79. The balance that must be struck between
the interests of aquifer States and the need
for the conservation of aquifers had been
well formulated in draft article 3. The use of
the word “sovereignty” was legitimate in
the context. He wondered, however, whether
the exercise of sovereignty should be de-
scribed as having only to be “in accordance
with the present draft articles” , as draft
article 3 provided. He rather thought, like
Ms. Escarameia and Mr. Brownlie, that there
should also be a reference to general interna-

tional law. As far as he could see, the draft
articles did not expressly refer to general
international law or customary international
law. It should be specified that the draft arti-
cles were without prejudice to such rules of
customary international law as might pro-
vide greater protection to transboundary aq-
uifers or aquifer systems. It could be argued
that in certain areas, general principles of
customary international environmental law
provided more protection to transboundary
aquifers or aquifer systems than did the draft
articles. It should be made clear that the pur-
pose of the draft articles was not to reduce
the existing protection of aquifers under
general or customary law or to freeze the
development of those rules of law; indeed, in
a time of fragmentation of international law,
there should be an explicit reference to them.

80. He agreed with the Special Rapporteur
that there was no need for an additional sub-
paragraph in draft article 4 prohibiting the
assignation, lease or sale of an aquifer to
another State. Either the draft articles would
become a non-binding declaration, in which
case they were equally applicable to all
States regardless of any assignation, or they
would become a binding treaty, in which
case a treaty State would not be able to shed
its obligations by transferring parts of its
rights over the aquifer to another State or
entity.

81. He agreed with the obligation formulated
in draft article 6 not to cause significant
harm. Like Ms. Escarameia and Mr. Pellet,
he was not fully persuaded that the obliga-
tion should be limited to aquifer States. It
was true that draft article 10 covered

non-aquifer States, but only those in whose
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territory a recharge or discharge zone was
located. Like Mr. Pellet, he wondered
whether it was not conceivable, for example,
that pollution emitted by a third State might
affect a recharge or discharge zone or
whether, in the present period of climate
change and technological development, it
would not become possible for some States
that were neither aquifer States nor
non-aquifer States in which a recharge or
discharge zone was found to wuse cli-
mate-modification techniques that might
affect aquifers. In his view, the draft articles
should cover such eventualities.

82. With regard to draft article 20, on the
relation to other conventions and interna-
tional agreements, he agreed with its basic
idea, assuming that the draft articles were to
become a convention, although like Mr. Pel-
let, he was not certain that article 311 of the

Professor Georg Nolte

United Nations Convention on the Law of
the Sea was the right model. The instruments
on biological and cultural diversity could
serve as more recent and convincing models.
He did not understand, however, whether the
Special Rapporteur intended to include draft
article 20 in the event that the draft articles
remained a non-binding document or one
reflecting customary international law. He
endorsed Ms. Xue’ s point that it should be
made clear in the draft articles themselves
that draft article 20 applied only if the draft
articles took the form of a convention. In
either case, they should contain a clause
specifying that they left customary law unaf-
fected to the extent that it afforded greater
protection to aquifers or aquifer systems.

83. He agreed with previous speakers who
recommended that the draft articles should
be referred to the Drafting Committee.
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69. Mr. Nolte said that he agreed with most
of the Special Rapporteur’s views and sug-
gestions and would therefore speak only on
the points on which his own views differed.
Like several other members of the Com-
mission, he had some reservations about the
methodological approach adopted by the
Special Rapporteur and, while he fully en-
dorsed the basic premise stated in draft arti-
cle 3 that the right of a State to expel aliens
was not absolute, he would explain the limi-
tations applicable to the exercise of that right
in a slightly different way. The main limita-
tions were human rights as derived from
treaties and customary international law,
including rules of jus cogens. He would thus
not emphasize, as the Special Rapporteur
did, the “limits inherent in the international
legal order” because they basically involved
inter-State relations, not international law
relations between a State and an individual.
In his opinion, the second sentence of draft
article 3, paragraph 2, should be amended to
read: “In particular, the State must respect its
obligations arising from human rights.” As
Mr. Gaja had suggested, moreover, para-
graphs 1 and 2 should be combined in order
to make the principle a more unitary one.
Apart from the question of the basis and
limits of the right of expulsion, he agreed
with Ms. Escarameia that the distinction

between the internal and external limits of
the right of expulsion did not serve much
purpose, and with Mr. Pellet and Mr. McRae
that the distinction Herbert Hart had drawn
between “primary rules” and ‘“secondary
rules”292 did not really fit in the present
study.

70. With regard to draft article 4, he agreed
with the principle stated in paragraph 1 that
a State could not expel its own national, but,
like several other members of the Commis-
sion, he was not sure whether the exception
stated in such vague terms in paragraph 2
(“for exceptional reasons”) was well found-
ed. After all, the cases cited by the Special
Rapporteur to justify it related mainly to
extradition, not to expulsion. He was also
not sure whether the Special Rapporteur was
reintroducing his initial interpretation of the
concept of “ressortissant” in paragraph 43 of
his report in order to extend the concept of
“national”, which had apparently been
agreed on as being the opposite of that of
“alien”. The Special Rapporteur used that
usual interpretation of the concept in para-
graph 28 of his report, but the reference to
the decision of the Human Rights Commit-
tee in the Stewart v. Canada case (para. 43
of the report) was not sufficient. While
agreeing that the questions raised by Mr.
Gaja about the term ‘“national” were worth
asking, he did not think that they belonged
in a draft article relating to “ressortissants”.

71. Referring to draft articles 5 and 6 relat-
ing to refugees and stateless persons, respec-
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tively, he supported the view expressed by
Mr. Pellet and other members such as Mr.
McRae and Mr. Petri¢ that the Commission
should not use language different from that
of the 1951 and 1954 Conventions. He did,
however, fully agree with the principle stat-
ed in draft article 7 and wished to refer in
that regard to certain experiences that had
not been mentioned in the report. Under the
Nazi regime, Germany had carried out terri-
ble, inexplicable mass expulsions as a prel-
ude to the Holocaust and as part of the ag-
gressions it had perpetrated during the Sec-
ond World War. It must also not be forgot-
ten that, after the war and as a reaction to the
German aggression, over 10 million Ger-
mans had been expelled from their home-
land. It was of course not a matter of rela-
tivizing German guilt, but it was conceivable
that the collective expulsions of Germans
after 1945 would not be justified today. As
to the text of the draft article, he agreed with
the Special Rapporteur’s view, as further
explained by Mr. Pellet, that the words “rea-
sonable and objective examination” in para-
graph 1 were better than the word “fair”, as
suggested by Ms. Escarameia. The word
“reasonable” was probably more helpful for
the victims of collective expulsions than the

Professor Georg Nolte

word “fair” because it left more room for
considerations other than legal process. Re-
ferring to draft article 7, paragraph 3, he
shared Ms. Escarameia’s doubts about the
words “taken together as a group, they have
demonstrated hostility towards the receiving
State”, which were too vague and general
and thus gave a State engaged in armed con-
flict too easy an excuse for carrying out an
unjustified collective expulsion. It would be
better to apply the principle of the distinc-
tion drawn in international humanitarian law
between civilians and combatants, with the
result that only the members of the group
who had actually behaved in a clearly hostile
manner would be liable to expulsion in time
of war.

72. On the basis of those comments, he
agreed that draft articles 3, 4 and 7 should be
referred to the Drafting Committee. He nev-
ertheless shared Mr. Pellet’s view that the
Commission as a whole should decide
whether the draft articles should contain
rules relating to refugees and stateless per-
sons and, if so, whether such rules should
deviate from the relevant conventions. He
personally did not endorse either of those
two options.
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Responsibility of international organi-
zations (continued)

(p. 159)

48. Mr. Nolte said that in his first statement
on the Special Rapporteur’s fifth report he
had already explained briefly why he had
not been persuaded by Mr. Pellet’s criticism
that the Special Rapporteur should have in-
cluded a duty on the part of the States mem-
bers of an international organization to pro-
vide it with the means to honour its obliga-
tions arising out of its internationally wrong-
ful acts. Mr. Pellet, having introduced a pro-
posal on the subject, felt compelled to give
his reasons more fully.

49. To start with, he was not convinced by
the reasons given by Mr. Pellet in support of
his proposal. Mr. Pellet’s first point consist-
ed in an analogy with national constitutional
law. It was not true, however, that national
parliaments were required under constitu-
tional law to vote the funds which States
needed to meet their international obliga-
tions. The State as such had that duty under
international law, and under its constitution-
al law it might also even be bound to fulfil
its international obligations. He was not
aware that the constitutional law of Germa-
ny, the United Kingdom or the United States
required the parliaments of those countries
to provide funds to honour the State’s inter-
national obligations. The absence of such an
obligation stemmed from the basic freedom
of parliamentarians to vote in accordance
with their own conscience. That freedom
was the reason that conclusions applicable to
the problem at hand could not be drawn

from national constitutional law. The only
question that could arise was whether the
opposite, a contrario conclusion should not
be drawn: if the absence of an obligation on
the part of national parliaments to provide
funds was based on the freedom of parlia-
mentarians, it might be otherwise in cases
such as the one before the Commission, in
which that freedom was not involved.

50. Secondly, in his argument Mr. Pellet had
cited the 1954 advisory opinion rendered by
the ICJ (Effect of awards of compensation
made by the United Nations Administrative
Tribunal) on the obligation of the General
Assembly to approve the necessary funds to
honour a judgement of the United Nations
Administrative Tribunal. However, that
precedent was much more limited than Mr.
Pellet suggested. It did not concern general
international law, but only the treaty consti-
tuting the Charter of the United Nations.
Moreover, the judgment did not postulate an
obligation on the part of the Member States
of the United Nations, but only on the part of
the General Assembly. Lastly, it had to do
with the special case of the effects of a final
judgment within a constitutional system. It
might sometimes be possible in national
constitutional law for courts to require par-
liaments to provide or set aside funds in or-
der to implement final judgments, but that
possibility was much narrower than Mr. Pel-
let’s interpretation of it. It did not include a
general requirement to provide the necessary
funds to meet such obligations.

51. Thirdly, in his most general point, Mr.
Pellet argued that it would be absurd and
pointless to enunciate rules on the responsi-
bility of international organizations if mem-
ber States were not under an obligation to
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provide such organizations with the funds
needed to answer for their internationally
wrongful acts. Personally, he did not think
that the absence of such an obligation would
be absurd. It made perfect sense to leave it to
the international organization and to its in-
ternal or external political process to find the
necessary funds. In that respect, internation-
al organizations were in the same position as
States. Often, the political pressure to hon-
our their commitments was such that mem-
ber States felt compelled to make the nec-
essary funds available.

52. In other cases, such as the agreement to
which Mr. Singh had referred concerning the
International Tin Council, the international
organization might be conceived in a way
that suggested that the liability of member
States was limited to their contributions as
determined by the constituent instrument. In
yet other cases, the international credibility
of the organization and its member States
would suffer, just as would that of a State
that did not honour its commitments. That
political effect was the consequence of the
separate legal personality of the international
organization, the very feature which Mr.

Professor Georg Nolte

Pellet had so emphasized. It would be unbal-
anced if the international organization had
only the advantages of a legal personality
but not its potential disadvantages.

53. He did not mean to say that it was not
desirable for States to provide the funds
needed for an international organization to
fulfil its obligations. However, once it was
accepted that an international organization
had a separate legal personality with respect
to some of its activities, the issue could not
be addressed under general international
law, but only on the basis of the treaty law in
question. The ICJ had taken that approach in
its advisory opinion on Certain Expenses of
the United Nations. It might be possible in
some cases to interpret the constituent in-
strument of an international organization as
enunciating a duty on the part of its member
States to pay their contributions in accord-
ance with the needs and international obliga-
tions of the organization, but it went too far,
and would unnecessarily limit the options
States had when creating an international
organization, to postulate that such a duty
existed under general international law for
all organizations.
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14. Mr. Nolte said that the twelfth report
on reservations to treaties was thorough,
systematic and pragmatic. Nevertheless, he
wished to make two points regarding the
acceptance of reservations to the constituent
instrument of an international organization.

15. His first point concerned draft guideline
2.8.7. Paragraph 77 [257] of the report sug-
gested that it was debatable whether a dis-
tinction should be made between the strictly
constitutional provisions of constituent in-
struments and their material or substantive
provisions. In the Special Rapporteur’s
view, there was no value in introducing a
guideline that attempted to define the con-
cept of “constituent instrument” and it would
make more sense to set out the difficulties of
defining the concept in the commentary.
While he agreed with the Special Rapporteur
that it would be difficult to provide an exact
definition of the concept of a “constituent
treaty” or to delimit “strictly constitutional”
and “‘substantive” provisions, he thought it
would be possible and advisable to address
the problem in draft guideline 2.8.7, rather
than in the commentary, by simply replacing
the first word “when” with the phrase “as far
as”. The draft guideline would then read:
“As far as a treaty is a constituent instrument
of an international organization and unless it
otherwise provides, a reservation requires
the acceptance of the competent organ of
that organization.” That formulation would
alert the reader to the existence of an im-
portant distinction without attempting to

delineate the boundary between strictly con-
stitutional and substantive provisions,
whereas a reference to that distinction in the
commentary could easily be overlooked.

16. His second point concerned draft guide-
line 2.8.10. He was somewhat uncomforta-
ble with the Special Rapporteur’s suggestion
that a reservation formulated before the en-
try into force of a constituent instrument of
an international organization “requires the
acceptance of all the States and international
organizations concerned” only, and not that
of the organs of the international or-
ganization concerned. As he understood it,
that provision would mean that a State
which acceded to a treaty at a very early
stage might have its reservation accepted
much more easily than if it were to accede
later. In that case, States that acceded at a
later stage and the organs of the international
organization might be faced with a precedent
which they would not have accepted if the
reserving State had formulated its reserva-
tion at a later date. He wondered whether the
interests of early legal security should really
prevail in such circumstances. After all, the
treaty had not yet entered into force and,
once it had done so, the organs of the newly
established international organization might
immediately take a decision on whether to
accept reservations. If the Commission were
to take the view that the interests of early
legal security should indeed prevail, consid-
eration could perhaps be given to requiring
all signatories to the treaty to accept the res-
ervation concerned.

17. Having listened to the points made by
Ms. Escarameia and Mr. McRae regarding
the final and irreversible nature of ac-
ceptances of reservations, he tended to con-
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cur with the Special Rapporteur. He could
imagine circumstances in which the full im-
plications of a reservation might become
clear only some time after it had been ac-
cepted; however, if such a case were to arise,
it would be more appropriate for the accept-

Professor Georg Nolte

ing State to react by explaining and inter-
preting its acceptance.

18. In conclusion, he was in favour of refer-
ring all the draft guidelines contained in the
twelfth report to the Drafting Committee.
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Responsibility of international organi-
zations (continued)
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91. Mr. Nolte said it was impossible, at the
current stage, to expect the Special Rappor-
teur to propose more highly differentiated
rules given the relative lack of discernible
practice. In general, he endorsed the draft
articles although, like Mr. McRae, he was
uncertain whether future practice would bear
out all the abstract rules which had been
formulated.

92. He wished to draw the Commission’s
attention to what he considered to be a lacu-
na. In 2005, the Commission had provision-
ally adopted a draft article 16 (now 15), enti-
tled “Decisions, recommendations and au-
thorizations addressed to member States and
international organizations”, which had been
based on the Special Rapporteur’s third re-
port dealing with the responsibility of an
international organization in connection with
the act of a State or another international
organization. According to that draft article,
an international organization incurred re-
sponsibility not only if it adopted a decision
which bound member States to commit an
internationally wrongful act, but also if it
issued recommendations and authorizations
to do so. That provision raised the obvious
question of whether an international organi-
zation should bear the same amount of re-
sponsibility for wrongful acts committed on
the strength of a recommendation or authori-
zation as for those resting on a binding deci-
sion. The Special Rapporteur had broached
that question in paragraph 43 of his third

report, where he had concluded that “since
the degree of responsibility concerns the
content of responsibility, but not its exist-
ence, the question should be examined at a
later stage of the present study”.

93. The time had come to deal with that im-
portant issue, as the Commission was cur-
rently debating the content of responsibility.
He would have expected the Special Rap-
porteur to address the matter in the context
of draft article 42 concerning contribution to
the injury. That draft article should play a
much more important role than its counter-
part in the draft articles on responsibility of
States, namely, draft article 39, because the
responsibility of an international organiza-
tion was often accompanied by the addition-
al or contributory responsibility of another
State or international organization, precisely
because of the division of labour which in-
ternational organizations made possible. The
draft articles on responsibility of interna-
tional organizations should therefore include
some general guidance as to the distribution
of responsibility, at least with respect to acts
stemming from such different categories of
sources of authority as binding decisions and
mere recommendations.

94. Such guidance should bear in mind the
fact that States were not generally held re-
sponsible for instigating an internationally
wrongful act committed by another State.
Unless there were pertinent reasons to the
contrary, the situation should not be funda-
mentally different for international organiza-
tions. It was doubtful whether there was al-
ways justification for holding international
organizations responsible for making their
recommendations in the first place. If, how-
ever, the Commission thought that it could
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identify such a rule, it should make it clear
that the responsibility was relatively limited
in comparison to that of the States which had
actually committed an internationally
wrongful act on the basis of that recommen-
dation. His opinion in that respect had been
confirmed by the statement of the President
of the International Court of Justice regard-
ing the Application of the Convention on the
Prevention and Punishment of the Crime of
Genocide case, in which she had emphasized
that the strict standard of responsibility as
formulated in Military and Paramilitary
Activities in and against Nicaragua meant
responsibility for actual acts and not respon-
sibility for some form of general influence
or control. There was no reason to impose
stricter standards of responsibility on inter-
national organizations than on States.

95. Mr. Nolte did not endorse Ms. Esca-
rameia’s argument that non-State actors

Professor Georg Nolte

should be covered by the draft articles and
he also disagreed with Mr. Pellet’s submis-
sion that member States had a duty to pro-
vide an international organization with the
means to fulfil its obligations arising from
its international responsibility. In that con-
nection he, too, had a positivist streak and
was of the opinion that the Special Rappor-
teur had convincingly demonstrated that
such a duty had not been accepted in interna-
tional practice to date, and, indeed, had been
openly contradicted thereby. On the other
hand, it might be advisable to give some
consideration to Mr. McRae’s suggestion
that exceptions might be allowed for certain
kinds of organization.

96. He recommended that the draft articles
should be referred to the Drafting Commit-
tee, subject to the reservations he had just
expressed.
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104. Mr. Nolte said he agreed with the
proposal that the draft articles should be
referred to a working group for further con-
sideration.

105. The Commission should try to steer a
middle course between the competing goals
of clarity and simplicity on the one hand,
and comprehensiveness on the other. His
sense was that the differences between the
approach of the Special Rapporteur and that
of Mr. Pellet and others originated, at least
in part, in the different emphasis they placed
on those two respective goals. Thus, whether
to include treaties involving international
organizations and non-international armed
conflicts and whether to address substantive
questions on the use of force and State re-
sponsibility should also depend on striking a
balance, for each particular issue, between
the competing goals of clarity and compre-
hensiveness.

106. With regard to draft article 3, the choice
between the words “necessarily” and “ipso
facto” (or “automatically”) was an important
one. “Necessarily” implied that armed con-
flicts might, under certain circumstances,
have the effect of automatically and directly
terminating or suspending a treaty, whereas
“ipso facto” or “automatically” would mean
that armed conflicts as such would never

have such an effect and that, in order to sus-
pend or terminate a treaty, the procedure
under draft article 8 would have to be fol-
lowed.

107. He shared the doubts of those who
thought that draft article 4 placed too much
emphasis on the intention of the parties. The
formulation in article 31 of the 1969 Vienna
Convention, in all its aspects, should provide
the point of departure, rather than earlier
formulations dating back to the 1920s. Oth-
erwise, there would be a tension between the
subjective general principle in draft article 4
and the much more objective approach in
draft article 7.

108. He wondered whether draft article 6 bis
should not reaffirm the lex specialis rule,
namely the law applicable in armed conflict,
in more general terms, rather than restricting
it to standard-setting treaties.

109. There was a marked contrast between
the strong language used in draft article 7
and the explanation in the report that draft
article 7, paragraph (2), contained an indica-
tive list of weak rebuttable presumptions. If
it was retained, draft article 7 should be re-
formulated to reflect its stated purpose more
clearly. As to the options available regarding
draft article 7, he would favour combining
the Special Rapporteur’s approach with a list
of relevant factors or criteria, bearing in
mind that those factors or criteria should not
create undue uncertainty and thereby un-
dermine the usefulness of the articles.
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29. Mr. Nolte said he agreed with the gen-
eral thrust of the eleventh report, but had
doubts about the phrase “for any reason
whatsoever” in draft guidelines 2.6.3 and
2.6.4, which seemed to open the door to ar-
bitrariness. Although he understood why the
Special Rapporteur had chosen it and agreed
with him that the principle of free consent
underlay the whole reservations regime, he
nevertheless wondered whether there were
substantive limits to the formulation of res-
ervations. Perhaps it would be possible to
find a formulation that echoed draft guide-
line 3.1.9 (Reservations to provisions setting
forth a rule of jus cogens), which excluded
objections that would have the effect of cre-
ating treaty relations that violated perempto-
ry norms of general international law. While
not easy to imagine, such a situation was
nevertheless possible. Suppose, for example,
that a reservation to a treaty excluded a cer-
tain part of the territory of a State from the
scope of the treaty. It was unclear whether
that reservation was incompatible with the
object and purpose of the treaty and whether
the reserving State was bound by the entire
treaty, regardless of the reservation. Another
State formulated an objection to the reserva-
tion, whereby it did not accept the territorial
limitation, but only where the exclusion of a
certain racial group was concerned. At first
glance, the effect of such an objection would
be to produce a treaty relation which violat-
ed a peremptory norm of international law,
namely the prohibition of racial discrimina-

tion. Such a possibility, albeit theoretical,
should not be excluded.

30. The first sentence of paragraph 65 of the
report was misleading and could be mis-
quoted for illegitimate purposes. Sometimes
States failed to properly identify their own
interests, and those interests could change;
thus, it was perfectly possible for a State to
be bound by treaty obligations that were not
in its interests. What the Special Rapporteur
probably intended to say was that a State
could never be forced to enter into a treaty
relation which it did not consider to be in its
interests.

31. With regard to the freedom to make ob-
jections, he thought, like other members of
the Commission, that it would be preferable
to speak of a “right” rather than a “free-
dom”. The nuance could largely be ex-
plained by differences in the respective legal
systems.

32. As to draft guideline 2.6.5, he agreed
with Mr. Saboia, who drew a distinction
between two types of objections: objections
in the strict sense, which only contracting
parties could make, and conditional objec-
tions, which could be formulated by States
that were entitled to become parties to the
treaty. Like Ms. Xue, he was of the view that
States parties to a treaty and non-States par-
ties could not be treated in the same way. He
therefore suggested that the Drafting Com-
mittee come up with a formulation to distin-
guish between those two types of objections,
depending on the status of the State con-
cerned.
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